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Against (And For) Madison: An Essay in Praise of
Factions

Peter H. Schuckt

In James Madison's seminal Federalist #10, he famously warned against
faction, which he regarded as the greatest scourge of democratic government. I

Two centuries later, the terminology is different but its normative resonance
remains the same. Rather than employ the now-quaint word "faction," modern
commentators are more likely to speak of special interests, vested interests,
lobbies, pressure groups, and (in certain cases and with particular scorn)
single-issue groups. In the spirit of Madison, however, these commentators
almost always use these newer terms as pejoratives, hurling them as political
epithets so as to discredit them in the public eye.2 The thundering jeremiad
against special interests (as I shall usually call them here) is among the oldest,
most common, and most successful techniques in the long history of democratic
political rhetoric. Its practitioners remain in full throat today.

But there is an apparent paradox here: The American polity protects special
interests as assiduously as it denounces them. The same politician-philosopher
who excoriated special interests fathered a constitution that effectively fortifies
such groups against their opponents' legal efforts to destroy or disable them.
The coexistence of these opposing tendencies of American democracy-the
relentless criticism of special interests and the law's remarkable solicitude for
them-constitutes one of our system's most striking features. The strength of
each tendency-and the fundamental, abiding tension between them-betrays
something more than mere ambivalence or confusion, and something less than
the pathology of collective schizophrenia. By compartmentalizing our attitudes
toward special interests, we have managed to avoid confronting our analytical
inconsistencies.

t Simeon E. Baldwin Professor, Yale Law School, and John Marshall Harlan DisIinguished Visiting
Professor, New York Law School. An earlier version of this Essay was written for the SELA 1996
Conference on the Responsibility of Citizens and Accountability of Officials in a Constitutional
Democracy, held in August 1996 in Buenos Aires, ArgenIina, under the auspices of Yale Law School's
Southern Cone Linkage Program. In addition, the Essay was presented as the 1996 Joseph Solomon
Lecture at New York Law School, and at a faculty workshop at Brooklyn Law School. The author
received helpful comments from Bruce Ackerman, Stephen Ellmann, Jerry Mashaw, Rogers Smith, and
Edward Zelinsky. Andrew Kent provided able research assistance.

1. THE FEDERALIST NO. 10, at 77 (James Madison) (Clinton Rossiter ed., 1961).
2. One recent commentator refers to factions as "political parasites." Glenn Harlan Reynolds, Is

Democracy Like Sex?, 48 VAND. L. REv. 1635, 1643-44 (1995).
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