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BOOK REVIEWS
The Great Experiment. By Thomas Dillon O'Brien. New York, The Encyclopedia Press, 1922. pp. 122.
This book, written by a former Associate Justice of the Supreme Court
of
Minnesota, in praise of American Constitutions and their enforcement and
interpretation by our courts, reads as if divine right and revelation, formerly claimed
by kings, had been given to American constitution makers and courts
about
1776, and as if Woodrow Wilson had not, in his Congressional Government,
published in 1885. set the new fashion of describing our National Government
as it actually operates instead of merely as the Constitutional Fathers hoped
and expected it to operate.
It is easy to understand that a busy lawyer and judge would not have
time, in the midst of hurried professional and political life, to keep up
with
the literature presenting the results of modern scholarship and recent research
in the field of the European background and the development of American
History and Government. But it is much to be regretted that Mr. Justice
O'Brien should lend the influence of his name toward keeping alive
the
mistaken idea that the American Revolution, the Declaration of Independence, the Revolutionary Constitutions were sudden departures from entirely
dissimilar and antagonistic conditions then fully and finally established
in
England and still dominant and unchallenged now throughout the British
Empire, rather than some of the natural developments in the long and gradual
evolution of constitutional liberty and government among the English-speaking peoples. The thinking of the American Revolutionists was largely based
on the ideas of the Puritan Revolution of 164o-5o, and the American national
and state constitutions were formal enactments of theories evolving in British
thinking and experience long before, as well as after, the founding of colonies,
and evolving in the British Isles as well as in the American Colonies.
Most Political Scientists do not now believe in the existence of the absolute
"natural rights" often referred to in this book as if they could be discovered
somewhat as are mathematical principles. All human rights exist in relation
to, and depend upon, the social relations between their possessor and
other
human beings and therefore change with changing social conditions and
with
the will of the whole body politic. If the rights to life and liberty are "natural
and inalienable," how have any human beings the power to decide when
such
rights have been "forfeited" by one of their number? No human right
is
possessed by anyone longer than his possession of it coincides with the
welfare of the society in which he lives.
To assume that we have attained a condition in the United States where human
liberty is adequately protected, by courts and constitutions, federal and state,
or by any other means, is to live in a fool's paradise. We have not yet
even
nearly approached the American ideals of "equal opportunity for all and special
privileges for none," and of complete liberty and protection for the individual.
"Liberty under law" exists at present in these United States only with
many
shortcomings and limitations. Let him who believes we have sufficiently learned
to protect personal liberty, the most cherished American right, read Mr.
Hastings H. Hart's Report of the Committee on Treatment of Persons Awaiting,
Court Action and Misdemeanant Prisott'rs (1921), or his The Third Degree
Methods of Obtaining Confessions and Information from Persons Accused
of
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Trusts for Business Purposes. By William C. Dunn.
Co., 1922.

Chicago, Callaghan &

pp. xx, 795.

Although this is a good-sized volume of nearly 8oo pages, less than
175 pages
contain the author's lucubrations. The text ends at page 418, the remaining
pages
containing an appendix of forms, a table of cases and an index.
Of the 418
pages of text, about 25o pages are devoted to the reproduction verbatim
or
almost verbatim of some twenty-five or thirty cases, some of which are
leading
cases on the subject, while others are not important and not closely
relevant to
the subject. See, for instance, State v. Scougal (1892) 3 S. D.
55, 51 N. W. 858
which occupies twenty-five pages of the text. The absence of quotation
marks
makes it difficult for the reader to know whether the author or the
court is
speaking. Where the author does give his own views, they are presented
in
such an unmethodical and cursory way as perhaps to justify, in this
instance at
least his observation in the preface that "the busy lawyer is more interested
in
the law expressed by the court than the deductions of a law writer."
Certainly
the book is not as useful as that by Mr. Sears on the same subject.
Austi W. Scorr

Harvard Law School
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