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nation seeks to sue the U.S. in American courts, alleging that the military action
is illegal. This is a purely horizontal claim, and would be disallowed. In the
second case, suit is brought by an individual citizen of the invaded state,
alleging that the invasion is illegal. This is still a horizontal claim, since the
basis of the cause of action is the interstate norms prohibiting aggression.!!4
In the third case, suit is brought by an individual citizen who is alleging a
violation of the rules prohibiting mistreatment of civilians or the waging of
chemical warfare. Because these rules are oriented toward the protection of
individuals, a vertical claim has been alleged.

What explains the fact that cases with predominately vertical elements seem
to be routinely adjudicated in American courts while predominately horizontal
cases are not? There are two parts to this question: How? and Why? The “how”
is a question about mechanics, which asks, How are cases lacking vertical
elements screened out? It provokes an examination of the doctrines that prevent
litigation of predominately horizontal international claims. The “why” is a
foundational question which asks, Why should there be systematic impediments
to litigation of horizontal claims? It motivates a dissection of the philosophy
underlying these doctrines.

In spelling out the how and the why of the ways that our courts systemati-
cally distinguish between horizontal and vertical international norms, the strong
similarities between judicial limitations in the international context and in the
context of judicial review of domestic constitutionality become apparent. The
same doctrines limit access to the courts—standing and political question, in
particular—and the same judicial philosophy accounts for the application of
those doctrines. We are spelling out below, in effect, a catalog of international
“passive virtues.”!"

114. These examples illustrate how the precise shape of legal rules influence whether an issue is
horizontal or vertical. If the laws prohibiting aggression are for the protection of states, the issue is
horizontal; if they are designed for the protection of individuals, the issue is vertical. In Justifying Interna-
tional Acts, 1 attempt to show how many horizontal principles can be recast as vertical ones: See L.
BRILMAYER, supra note 10, pt. IL There is, for example, a vertical way of explaining norms prohibiting
state aggression. See id. ch. 5. The point is primarily an ethical one, however; it says that there are
alternative ethical bases for international law. It remains the case, however, that an international law norm
that we now have can best be characterized as horizontal even though an alternative hypothetical vertical
justification could theoretically be found (or vice versa). Thus, while many norms could in theory be
explained in either horizontal or vertical terms, in practice they are best described as one or the other.

Another point demonstrated by these examples is the similarity between the vertical/horizontal
distinction and domestic standing analysis. One way of explaining the defect in the second example is that
individual citizens are not within the “zone of interests” of norms prohibiting aggression, that individuals
are not the true rightsholders. For a discussion of the relevance of the standing doctrine, see infra section
IILA.

115. Bickel used the term “passive virtues” to connote a fair amount of discretion to choose whether
to hear cases. By using his term, I do not mean to approve a standardless power to “duck issues” that are
politically troublesome. See generally Gunther, The Subtle Vices of the “Passive Virtues"—A Comment on
Principle and Expediency in Judicial Review, 64 COLUM. L. REV. 1 (1964). To the maximum extent
possible, I would seek to limit judicial discretion on jurisdictional threshold issues.
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A. Legal Doctrine: The “How?”

The first avoidance device is the standing doctrine. The standing doctrine,
arising out of the Article III case or controversy limitation,'® requires that
a plaintiff be an individual who has suffered a legal injury and who can be
compensated through judicial action. The third-party standing doctrine limits
the extent to which a plaintiff may raise the rights of third parties, even when
the plaintiff herself has suffered a legally cognizable injury.!"’

The reason that horizontal conceptions of international law typically struc-
ture cases in such a way that they fail the standing requirement is that, under
the horizontal view, rights belong to states and not to individuals. This is true
even when an individual has suffered in some way from the violation."'® Two
consequences follow from this position. First, an individual coming into court
requesting relief is really asserting the rights of a third party, rather than
personal rights, because only a state can be a legal rightsholder. Second, the
court cannot grant effective relief. The appropriate relief (under a horizontal
view) would be to the state, because the state is the rightsholder. However, if
the suit is initiated by an individual, no remedy granted to the individual would
redress what is, supposedly, the real international wrong. In order to satisfy
standing requirements, the rightsholder must be the individual initiating litiga-
tion.!?®

The vertical model, in contrast, recognizes individuals as rightsholders.
Under a vertical model, therefore, there is no categorical impediment to interna-
tional claims brought by individuals. There is only a question of whether some
particular individual has a claim in some particular case. The standing doctrine
limits adjudication to assertion of the individual’s own rights. Persons institut-
ing litigation are unable to use litigation to present far-reaching foreign policy
issues touching on horizontal relations between states. The recognition that
some international norms are vertical makes adjudication of some international
cases feasible, but limits adjudication so that the more political horizontal issues
are not addressed.

Two additional limits on international adjudication are closely linked to the
requirement of standing. The first is the controversial requirement that there

116. Article III extends the judicial power of the United States to certain types of “cases™ and
“controversies.” U.S. CONST. art. I11. See generally Brilmayer, The Jurisprudence of Article llI: Perspectives
on the Case or Controversy Requirement, 93 HARV. L. REV. 297 (1979).

117. Brilmayer, supra note 116.

118. Compare Henkin’s claim that our courts should not entertain expropriation cases because even
if Castro had violated international law, this should only give rights to the United States and not to private
claimants. L. HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 223-24 (1972).

119. One might ask whether the standing doctrine might not be satisfied where the other state jtself
brought suit. Even though standing would exist, the case would be a horizontal one of state/state relations.
While in theory such examples would demonstrate a difference between the vertical model and the standing
requirement, such cases rarely, if ever, arise. While one state might file a private law commercial claim
in another state’s courts, it would be unlikely to submit important foreign policy issues to the tribunals of
its adversary.
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be a private cause of action. The second is the requirement that treaties be
either self-executing or legislatively enforced. The private cause of action
requirement is a problem under the horizontal view of international law because
an individual cannot be a rightsholder but can, at most, act as a sort of private
attorney general to enforce principles of international law that bestow rights
on states. For the same reason that the individual plaintiff has no standing, he
or she has no private cause of action. This reasoning is at the bottom of Judge
Bork’s concurring opinion in the Tel-Oren case.'® Judge Bork conceded that
the federal courts might have jurisdiction to entertain cases based upon viola-
tions of the law of nations (as the jurisdictional statute provided). However, he
denied that either the jurisdictional statute by itself or the mere existence of a
violation of the law of nations in and of itself provided the plaintiff with a
private cause of action.

Judge Bork’s reasoning about private causes of action in Tel-Oren has been
controversial, to say the least.”! The reasoning is somewhat idiosyncratic,
and Anthony D’Amato has explained its problems in a way that highlights the
difference between horizontal and vertical perspectives.!” Judge Bork, argues
D’ Amato, assumes that only states can be rightsholders under international law.
If this is the case, D’ Amato concedes, then individuals bringing claims under
international law have no cause of action and the cases they bring must be
dismissed. But this view of international law is overly narrow and outdated.
When individuals bring cognizable claims under international law, the private
right of action requirement is not an impediment to suit. And, concludes
D’Amato, it should not simply be presumed as a definitional matter that
international law bestows no rights on individuals. As D’Amato’s reasoning
demonstrates, the private cause of action theory poses no impediment to claims
with predominately vertical elements. It adds little or nothing of importance to
the analysis.

Under the requirement of self-executing treaties, a treaty that is not “self-
executing” cannot be enforced by private parties unless it has been implemented
by statute.!” The mere fact that a treaty exists, and that if adhered to would
work to the benefit of the plaintiff, does not necessarily give the plaintiff aright
to prevail. The reason is that

[a] treaty is primarily a compact between independent nations. It de-
pends for the enforcement of its provisions on the interest and the honor
of the governments which are party toit. . . . [W]ith all this the judicial
courts have nothing to do and can give no redress. But a treaty may also

120. Tel-Oren v. Libyan Arab Republic, 726 F.2d 774 (D.C. Cir. 1984).

121. See, e.g., Note, 33 STAN. L. REV. 353 (1981).

122. D’Amato, supra note 99, at 98-104.

123. Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S. 243 (1984) (Warsaw Convention self-
executing); Cook v. United States, 288 U.S. 102 (1933) (liquor treaty self-executing); Whitney v. Robertson,
124 U.S. 190 (1888) (non-self-executing treaties require legislation for domestic enforcement).
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contain provisions which confer certain rights upon the citizens or
subjects of one of the nations . . . which partake of the nature of munic-
ipal law, and which are capable of enforcement as between private
parties in the courts of the country . . . . The Constitution of the United
States places such provisions a$ these in the same category as other
laws of Congress.'?*

The self-executing treaty requirement is related to the traditional horizontal
assumption that, under international law, norms are typically for the benefit of
states and not for the benefit of individuals directly. In order to establish an
individual personal right to sue, the individual must be made, in effect, a “third-
party beneficiary” of the treaty. The treaty must either have been designed to
vest rights in individuals directly, without further domestic actions (i.e., it must
be self-executing), or there must be some domestic legislation which creates
individual rights, upon which the plaintiff can rely.

One similarity between standing (and related) doctrines in the domestic and
the international contexts is that in both areas, there is a close connection
between standing—a jurisdictional issue—and the legal merits of the case. To
bar a case on standing grounds is, realistically, to deny the plaintiff a legal
right, so that resolving the jurisdictional question in either context requires a
close look at the merits. Assume, for instance, that an individual challenges a
state’s military actions as violations of the prohibition on use of chemical
weapons in warfare. Whether this is domestically cognizable depends on
whether the proscription on chemical warfare is vertical, at least in part, as
opposed to purely horizontal. A court must decide whether the prohibition was
designed to be invoked by individuals, rather than just by states. Was it?

To decide this question, one must ask about the goals and purposes of the
prohibition in order to determine who has been granted legal rights. My own
sense in this case would be that individual rights are at stake, so that the case
is vertical and should be considered domestically justiciable (although we will
consider in a moment the impact of the political question doctrine). Whether
this sense is correct, the point here is that the threshold issue turns on close
attention to the norms allegedly in question. While this is true, this does not
mean that the question whether a vertical issue has been raised is identical to
the merits. Dismissal on standing grounds would mean only that the norm in
question does not create individual rights, leaving open the question whether
the rights of other states have been infringed (a horizontal question). Just the
same, it should not be pretended that it is possible to address the threshold
claim without examining the content and the purposes of international norms.

The standing, private cause of action, and self-executing treaty requirements
police the party structure of the dispute. Under a purely horizontal model, they
exclude litigation of international claims because individuals are assumed not

124. Head Money Cases, 112 U.S. 580, 598 (1884).
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to be rightsholders. Another doctrine that is encountered in international
adjudication, the political question doctrine, turns less on party structure than
on the nature of particular legal issues. There is some dispute over whether a
political question doctrine really exists, especially as applied to international
cases.!” It is possible that when the political question doctrine is understood
in a narrow (or, perhaps, some would say, precise) way that few, if any, cases
can be found that truly apply it. Here, however, we can use the phrase “political
question” in a somewhat broader sense, and the question is how it differentiates
between horizontal and vertical elements in cases.

The essence of the political question doctrine is that an issue may have such
large political ramifications that it would be inappropriate for it to be resolved
in a judicial (as opposed to a legislative or executive) forum.!?® Political
question cases often involve private rights; for if no private rights were in-
volved, then the case could be barred under the standing doctrine and reliance
on political question reasoning would be unnecessary. Some vertical elements,
in other words, typically exist. The problem in political question cases, howev-
er, is that there are also strong horizontal elements. At a certain point, the
horizontal elements of the case completely overshadow the vertical elements.
The political question doctrine then holds that the case should not be resolved
by the courts, which would be intruding into the forbidden realm of foreign
policymaking. Reconsider our earlier hypothetical example about U.S. aggres-
sion. Assume that certain weapons were permissible only in a valid defensive
war but not in a war of aggression. Deciding whether the individual would have
a claim against the U.S. would then require a decision whether the war itself
was legal under international law. A threshold issue would be whether the
center of gravity of the case was the vertical issue or the horizontal one. How
deeply would the court have to get into horizontal issues in order to resolve
the vertical ones?

In comparison to the avoidance devices already discussed, the political
question doctrine seems vaguer and requires a greater exercise of discretion by
the judge applying it. While the proper individual elements of a case may be
present, the case can be just “too political” for an appointed judge to handle.
The political question doctrine requires ascertaining the center of gravity of the
dispute, for it does not ask about the mere existence of an individual interest,
but about how that individual interest fares against the international political
interests of contending states. Such cases are, and should be, the most difficult
ones to characterize as belonging or not belonging in American courts.

What these doctrines show is that to the extent a case is conceived in
vertical terms, it is more likely to be considered for domestic adjudication. If

125. L. HENKIN, supra note 76, at 213: Henkin, Is There a “Political Question” Doctrine?, 85 YALE
L.J. 597 (1976); Tigar, supra note 78, at 1135.

126. Compare Bickel’s observation that the political question doctrine is appropriate when consequences
are simply too “momentous.” A. BICKEL, supra note 12, at 184,
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the standing requirement has been met, if the plaintiff has a private right of
action, and if the treaty is either self-executing or executed by statute, then the
case has vertical elements. The reason is that the case is now properly a case
between a state and an individual, as opposed to merely a horizontal case
between states. When courts impose requirements of standing, cause of action,
or self-executing treaties, they are in essence demanding that vertical elements
be identified. Cases between states do not belong in our courts; cases between
a state and an individual typically do.

The next question to ask is, Why should this be the case? What motivates
these doctrines? Why should courts limit themselves to disputes between a state
and an individual? The answers academics have given about the proper role of
courts in resolving foreign policy questions suggest a response. Examining the
reasons that have been given to support judicial restraint, we see that they apply
far more forcefully to horizontal than to vertical disputes.

B. Jurisprudential Assumptions: The “Why?”

Under a horizontal view, it seems fairly natural to deflect international
issues to international fora. Since international law cases are very different from
domestic cases, a forum set up primarily to resolve domestic cases is not likely
to be well suited to international ones. International law disputes are distinctive
because of their party structure and because of the source of international
norms. The different source of norms is particularly important in determining
the suitability of domestic courts because there seems to be a genuine issue
whether domestic courts have either the right or the obligation to further norms
that lack clear authoritative status.

The vertical view does not differentiate so sharply between domestic
disputes and disputes with international overtones. Human rights, expropriation,
and jurisdiction cases are not strikingly different from domestic cases involving
issues of cruel and unusual punishment, takings, or due process. Cases involv-
ing self-executing treaties involve, essentially, the application of statutes. In
terms of the party structure, both domestic and international cases involve
disputes between a state and an individual. In terms of the source of the norms,
both kinds of cases can raise questions of political fairness and the proper
treatment of individuals. A court that feels comfortable adjudicating domestic
cases involving individual political rights is unlikely to feel completely at sea
when asked to adjudicate the vertical elements of an international dispute. It
is not surprising, then, that the international disputes that courts have been most
willing to address those with strong vertical overtones. Furthermore, a judge
with deep feelings about domestic political norms is likely to be strongly
motivated to take jurisdiction of international cases raising similar issues of
political fairness.
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Vertical international cases seem less like “high politics” than horizontal
international cases and more like a matter of law. Horizontal approaches to
international law stress the role of consent in norm formation; almost any
principle can become law if adopted by the states in question. Norm formation
is, for this reason, an essentially standardless process, for there are few if any
limits on the law that can be created by agreement.!?’ This anarchical society
is a world of politics, not of law.!® Vertical approaches to norm formation,
in contrast, do not leave states free to do (or agree to) anything they want.
Torture is not wrong simply because states have agreed that it is wrong. Torture
is wrong as an ethical matter, regardless of state agreement. There is a mini-
mum standard of decency—a floor—beneath which states may not go. In this
more constrained world, there are prior “oughts.” It is a world not only of state
interests, diplomacy, and foreign policy, but of limits on what states are entitled
to do. States may grant individuals rights by agreement, but individuals also
have rights against states as a matter of political entitlement.

Judges may be reluctant to involve themselves actively in the making of
foreign policy, on the grounds that foreign policy is best left to the political
branches. While this is understandable, the resolution of issues of international
law does not necessarily entail the formulation of foreign policy. When interna-
tional adjudication focuses on the protection of the rights of individuals, as
opposed to the assessment of the claims that states have against one another,
judges should be less reluctant to intervene for two reasons. First, it is a
traditional judicial role to protect individual rights, and second, the focus on
the political rights of the litigants provides a rationale for a court’s adherence
to international law, even when international law opposes domestic policies.

1. The Traditional Judicial Role and Individual Rights

Courts should be less reluctant to adjudicate vertical international cases
because these cases are more consistent with traditional conceptions of judicial
protection of individual rights. A comparison of the role of the courts in
international adjudication with the role of courts engaged in constitutional
adjudication illustrates this point. In both contexts, courts are open to criticism
as they move beyond the authoritative law developed by elected representatives,
relying instead on judicially recognized norms that raise serious questions of
separation of powers. Why, ask the skeptics, should the courts, rather than the
legislature and executive, have the final say on whether a particular statute is
consistent with the Constitution?'® Similarly, why should the courts, rather
than the legislature or executive, have the final say on international law?

127. But consider the concept of jus cogens norms. Some nonderogable norms have a large vertical
component. Lobel, supra note 31, at 1138.

128. See generally H. BULL, THE ANARCHICAL SOCIETY (1977).

129. This was Bickel’s point. A. BICKEL, supra note 12, at 3.
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One traditional answer cites the court’s role as protector of individual rights.
Courts, under this view, are the only institution in government set up to be
responsive to the complaints of individuals, for an individual can institute a
court action and compel a defendant to respond. Elected representatives can
choose to ignore, at relatively little cost, a politically unpopular complaint.
Courts, in contrast, must entertain all plausibly legitimate claims, even those
brought by powerless individuals with idiosyncratic views. The litigant may not
prevail on the merits, but will at least get a hearing. Furthermore, courts, unlike
the other branches of our government, are expected to offer principled explana-
tions for their decisions. Certainly, we should not exaggerate this point, painting
an oversimplified and unduly rosy picture of the judiciary. Nevertheless, it
seems clear that our courts are far better situated to hear individual grievances
than Congress, state legislatures, or the state or federal executives.*

This is the domestic constitutional argument. A similar one can be made
in the international context. While it is sometimes said that international law
falls outside the scope of the judicial function or expertise,’®! this depends
on how one conceives of international law. When international law protects
individual rights against governments, then enforcement of international law
falls squarely within the traditional notion of judicial responsibility. Vertical
cases allege state abuse of individual rights and interests. In contrast, if interna-
tional law is conceptualized in horizontal terms, as involving disputes between
two coequal nations, it is more closely analogous to disputes between coequal
branches of government. As such, international law is less central to the
traditional judicial framework. The domestic analogue of a horizontal interna-
tional dispute is a separation of powers problem, as both involve disputes
between coequal entities.'*

Horizontal disputes between coequal domestic or international governmental
entities present less compelling cases for domestic judicial review.!3® Indeed,
disputes between coequal actors in the international context seem even less
amenable to local judicial resolution than domestic separation of powers issues,
for in the domestic context, the courts can at least draw on shared cultural
norms and constitutional commitments to make their judgments seem persua-
sive. Furthermore, where horizontal issues are involved, political and diplomatic
channels for dispute resolution are available.® If one nation violates the

130. This is, of course, why the courts have been relied on so heavily in social reform litigation.

131. See supra section 1.B.

132. Cf. H. STEINER & D. VAGTS, supra note 93, at 225 (intergovernmental disputes less likely to make
it into court or to be affirmatively resolved by the court than ones involving private parties).

133. J. CHOPER, JUDICIAL REVIEW AND THE NATIONAL POLITICAL PROCESS 2 (1980) (judicial review
crucial for protecting individual liberties, but not federalism or separation of powers).

134. Compare the position that Abe Chayes took in 1965:

I suggest that most disputes between states, even when they involve important legal elements,

are not justiciable—and for much the same reason that most disputes between organs of our

government are not justiciable. . . . Institutional characteristics limit the range in which they can

effectively exercise authority. If judges go beyond those limits, the result is likely to be not
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rights of another, there are remedies such as international diplomacy, appeals
to the United Nations, and international judicial action.

But individuals need access to courts because they are powerless to engage
in international diplomacy. In part because conventional international remedies
have for so long been closed to individuals, another remedy, domestic adjudica-
tion, must be open. If one accepts a vertical approach to international law—that
individuals have rights against states that are protected by international
norms—then domestic courts are the best vehicles for adjudicating those cases
with strong vertical elements.

2. Sources of Norms and the “Countermajoritarian Problem”

There is a final reason that American courts should be more willing to
adjudicate international disputes with vertical elements than cases with exclu-
sively horizontal ones. The reason lies in the doubts that some have had about
the sources of international law, coupled with a fear of “countermajoritarian”
decisionmaking. This argument starts with the observation that international law
is not grounded upon as secure a positive law foundation as is domestic law.
When courts develop and apply international law, they are not following the
lead of the elected branches, but are striking out on their own. And, it is added,
this is anomalous in a democracy. The problem is thought to be particularly
acute with norms of customary international law, for unlike treaties, they have
not been passed on by the executive and the Senate. The conclusion of this line
of argument is that courts should stay out of the business of developing custom-
ary international law, and should only wander into the international arena at
the invitation of the elected branches.

One author has tried to ground this argument upon a full-fledged account
of American political legitimacy. Phillip Trimble claims that notions of demo-
cratic theory embedded in our Constitution militate strongly against our courts’
hearing cases based on customary international law.’® To use customary
international law to limit popularly declared foreign policy, he says, is to
impose upon the American people norms that they did not choose through the
usual electoral processes. Trimble would have our courts adopt an exceedingly
deferential stance, deferring not only to American international actions, but also
to elected branch opinions about whether other nations’ actions comply with

vindication of the law, but erosion of judicial authority.

Chayes, supra note 4, at 1409. But note that Chayes later went on to advocate an ambitious model of
domestic public law litigation. See text accompanying infra notes 142-47.

Compare also the position of four Justices arguing that President Carter’s termination of our treaty with
Taiwan was nonjusticiable in part because it was brought by Senator Goldwater (rather than a private
litigant) and was really a dispute between coequal branches of government that had political means for
protecting their interests. See Goldwater v. Carter, 444 U.S. 996, 1004-05 (1979).

135. Trimble, supra note 19, at 718.
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international legal norms.”*® He would not even have our courts use interna-
tional law to construe ambiguous statutes.'*

There are several problems with this line of argument. Some are equally
pertinent under a horizontal or a vertical view. First, the countermajoritarian
objection is seriously overstated. As we noted earlier, most uses of international
law do not involve contradicting the wishes of the elected branches. Some
involve interpreting or construing legislation consistently with legislative
preferences; others involve evaluating the international legality of the actions
of other nations on which our government has not taken a stand. In particular,
use of the act of state doctrine to avoid application of international law results
in protecting foreign legal processes, not domestic ones, from critical scrutiny.
More generally, there is no countermajoritarian objection when our elected
branches have simply taken no position. Courts construe statutes domestically
without raising countermajoritarian hackles, and they use judicially created
presumptions to do s0.*® Why should international construction be different?

Perhaps of equal importance, international law itself defines many of the
powers that our elected branches exercise. For example, the power to control
immigration is not named in the Constitution; yet it is assumed that our govern-
ment must possess such a power because that power is an attribute of state
sovereignty commonly recognized by international law.'®-Where powers are
themselves inferred from international law, then a court must necessarily look
to international law to determine whether a particular action falls within the
power. It defies logic for the elected branches to rely upon international law
to establish their powers while denying the relevance of international law to
set their powers’ limits.

In addition, the distinction between customary international law and treaty
law may be overdrawn. In theory, at least, customary international law is
established through state consent. To the extent that this is true, there is no
more of a countermajoritarian difficulty with customary law than there is with
treaties. As noted earlier, Trimble takes issue with particular norms of interna-
tional law, such as the Restatement’s rules on extraterritoriality.!® He may
be correct that these rules do not reflect state practice. But then his quarrel
should be with the Restatement formulations themselves for not reflecting

136. Id. at 693-96 (criticizing adjudication of human rights cases).

137. Id. at 675-76.

138. See Kramer, Rethinking Conflict of Laws, 90 CoLuM. L. REV. 277, 318 (1990) (discussing
domestic canons of construction and arguing that they can be used in multistate cases also); Miller,
Pragmatics and the Maxims of Interpretation, 1990 Wis. L. REV. 1179. Perhaps the explanation for
Trimble’s position lies in the fact that international law is used in international interpretation, and this fact
alone makes the court’s role countermajoritarian even if Congress has expressed no preference. But courts
rely on many maxims of statutory construction, and it is not clear why international law should be any
different. The point is that Congress can make its wishes known if it chooses.

139. Laobel, supra note 31, at 1131; see also United States v. Curtiss-Wright Export Corp., 299 U.S.
304 (1936); L. HENKIN, supra note 76, at 26-28 (inferred powers).

140. See Trimble, supra note 19, at 696-707.
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accurately what international law requires—rather than with the idea that
customary international law, correctly formulated, limits international actions.

Whether one takes a horizontal or a vertical view of international relations,
then, the countermajoritarian objection is often wide of the mark. More to the
present point, the countermajoritarian objection has even less force under a
vertical conception of international law. The countermajoritarian difficulty is
an objection based upon a political theory claimed to be grounded in democratic
ideals. But conceding the importance of political theory to international relations
actually works to undercut the argument that courts should refrain from adjudi-
cating international cases. The whole point of a vertical approach is to bring
political theory to bear on international disputes.

The countermajoritarian argument is thus flawed because it brings political
theory to bear in a perverse and one-sided way. Trimble argues that norms of
democracy and popular accountability are relevant to the role of our courts in
international adjudication. But if democracy is really the main concern, then
a far greater threat to “democracy” and popular accountability is found in the
fact that American foreign policy affects persons who have no vote at all in
American elections, namely, citizens of other states. One of Trimble’s own
examples demonstrates how the democracy argument proves the opposite of
what he suggests. Imagine that a court is faced with a problem of the applica-
bility of American securities law to a transaction entered into in France.
Assume that if the court were to construe the statute so as to maximize consis-
tency with international law, then it would decide that the law should not apply.
Trimble’s argument here is that it would be impermissibly countermajoritarian
for the court to refuse to apply American law, because this would override
congressional preference and impose upon the American people a norm to
which they have not consented.

If democracy is the main consideration, however, then one ought to be
equally concerned about the rights of the French citizens to whom American
law might be applied. Surely they have not had any say in the adoption of
American laws. A vertical analysis requires us to question seriously our right
to apply American law to those who have not participated in its formation. If
courts refuse to apply the law, they may frustrate the wishes of the American
public (although in most cases, the public has no expressed wishes either way).
But if they do apply the law, the result is at least as “countermajoritarian.”
International law unavoidably deals with situations in which the interests of one
nation or the other may conflict. To determine which nation’s interests should
be honored, one must inquire into the respective rights of states to assert their
authority in the international arena.
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IV. IN SEARCH OF THE JUDICIAL ROLE

The similarity between international and constitutional adjudication has been
noted by others.!! This is not surprising, considering the fact that the interna-
tional avoidance techniques are the same “passive virtues” used in domestic
judicial review. But there is more to the analogy than that. In fact, the similari-
ties are pronounced enough that it is plausible to refer to the vertical model of
international adjudication as a Marbury-style approach. Both the vertical and
the Marbury models are paradigms of judicial modesty in a world where
litigants press hot political issues upon the courts in search of authoritative
declarations that certain governmental actions are illegal.

The key similarity lies in the fact that both models attempt to domesticate
an essentially controversial judicial function. The Marbury model emphasizes
that constitutional litigation is not inherently different from ordinary private
litigation. When courts decide cases, they must declare what the law is. It just
so happens that the law which they must declare sometimes turns out to be
constitutional law. However, just like statutes and precedents, the Constitution
is law. Minimizing the extent to which cases raising constitutional issues are
perceived as different from cases which do not makes the judicial power to
declare legislation unconstitutional seem less threatening.

The vertical model of international adjudication uses a very similar strategy.
It emphasizes the similarities between domestic and international litigation. This
model envisions international disputes as involving the same sorts of parties
as domestic disputes and asks judges to declare principles of international law
only when doing so is necessary to protect the rights of individual claimants.
Declaration of international legal principles is not an end in itself, but an
indispensable part of the performance of a traditional duty. In contrast, the
horizontal model envisions international disputes as having a distinctive party
structure, pitting one nation-state against another. Emphasizing the distinctive-
ness of international law and international adjudication unnecessarily takes the
judge’s function outside of the traditional judicial role, making it appear
political and threatening.

One way to explain the traditional judicial role is in terms of the traditional
private rights/public law dichotomy. Although this dichotomy is both slippery
and subject to conflicting interpretations, an explanation in private/public terms
is possible. Under a private rights model, courts exist primarily in order to
resolve disputes between private parties about traditional private interests, such
as property rights. Disputes over the legality of official action—public law
issues—are resolved only to the extent that doing so is necessary to protect the
private rights of individuals. Relations between the state and the individual are
appropriate for judicial resolution because of the resemblance to disputes

141. See supra note 4.
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between individuals. In the international context, we can take this analogy one
step further. International disputes between a state and an individual are appro-
priate for judicial resolution because of their resemblance to domestic disputes
between a state and an individual. Cases involving private rights of individuals
are suitable for our courts, whether the defendant is another private party, the
plaintiff’s own state, or a foreign nation.

This way of phrasing the similarity between the Marbury and the vertical
models raises an important question. The Marbury model is, of course, not the
only approach to constitutional adjudication. Indeed, modern trends see it as
somewhat dated. Professor Abe Chayes’ acclaimed 1976 article about public
law litigation argued that we have already moved far from the traditional,
modest, Marbury model to one of “public law litigation.”*? Under this mod-
el, litigants are likely to be as motivated by the desire to establish legal princi-
ples as by a need to protect their private rights. Harold Koh argues, similarly,
that our courts are increasingly involved in the formulation of international legal
norms.® His proposal for “transnational public law litigation™ is modeled on
Chayes’ arguments in American constitutional law. Koh sees cases in our courts
being used deliberately as vehicles for redressing international wrongs of both
the United States and foreign governments. Under a public law model, an
international case is important primarily as an occasion for judicial norm
formulation; the real object, as Koh argues, is to provoke a political settlement
through authoritative adjudication of international legal norms.!* The trend
that was started in domestic constitutional law is to be continued in internation-
al law,

Koh’s analysis, like my own, highlights the connection between domestic
constitutional litigation and international adjudication. Both interpretations see
the international judicial role as modeled on the domestic constitutional counter-
part. The difference between our two views lies in their determination of the
proper function of U.S. courts. Koh ties their role in international adjudication
to the politically more ambitious picture of constitutional adjudication that
Chayes presents, while my more modest vertical proposal bases international
adjudication on the traditional, Marbury-style model of constitutional adjudica-
tion. By emphasizing the link to a public law approach to domestic litigation,
Koh makes his model of international law more politically ambitious but
simultaneously leaves it more vulnerable to political vicissitudes. The ebb tide
of the Burger and Rehnquist courts threatens to leave Chayes’ public law model
stranded (if in fact it has not done so already); it would leave a public law

142. Chayes, The Role of the Judge in Public Law Litigation, 89 HARv. L. REV. 1281 (1976).

143. Koh, Civil Remedies for Uncivil Wrongs: Combatting Terrorism Through Transnational Public
Law Litigation, 22 TEX. INT’L L.J. 169, 200 (1987) [hereinafter Koh, Civil Remedies]; Koh, The Responsibil-
ity of the Importer State, in TRANSFERRING HAZARDOUS TECHNOLOGIES AND SUBSTANCES: THE INTERNA-
TIONAL LEGAL CHALLENGE 170, 194 (G. Handl & R. Lutz eds. 1989) (hereinafter Koh, The Importer State].

144. Koh, Importer State, supra note 143, at 195.
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model of international litigation stranded as well.!* A more traditional, Mar-
bury-style model of international law is not so affected by changing trends of
judicial assertiveness. Such a conception locates international litigation well
within the contours of the traditional judicial function.

The public law model potentially has both descriptive and normative
aspects. Both Chayes (in the domestic context) and Koh (in the international
context) seem to be arguing descriptively that litigants are increasingly motivat-
ed by public law concerns. Chayes goes on, however, to express support for
public law litigation in the domestic context.¥¢ He applauds the distinctive
nature of constitutional litigation, emphasizing how different it is from tradition-
al private disputes.”” What does this mean in the international context? Is
the public law model normatively preferable to the private rights model? Should
our courts move beyond entertaining cases with predominately vertical issues
to include cases dominated by horizontal elements as well? Should we empha-
size the similarities between international and domestic private law disputes,
or celebrate their differences?

This article does not need to address these questions. Some of my views
on the public law model of domestic constitutional adjudication have been set
out in an earlier article,® but my points about international adjudication here
are fairly modest. There are ways of understanding international law that fit it
squarely into traditional forms of domestic adjudication. There is no reason
categorically to exclude international claims from our courts. Even a restrained
notion of judicial function has room for international adjudication. This discus-
sion has tried to outline a theory of where our courts stand today, to rationalize
the current stance and to defend it from the charge that it gives the courts too
great a power. Whether an even more powerful notion of judicial function
would be defensible or desirable is a question that can be reserved for another
time and place.

International law is often thought of as high politics. It is anarchical, fit only
for diplomatic give and take, and completely subordinate to the political self-
interests of competing states. If this were the sum and substance of international
law, then it would not be difficult to appreciate why our courts would be
reluctant to get involved. But international law is not so easily dismissed.
International law, like domestic law, is also about the relations between states
and individuals. Although we have not traditionally built our theories of
international law around these assumptions, courts have implicitly recognized
this view by adjudicating vertical cases without reservation. We need not
consider a new model of international adjudication to explain our judges’ role;
we need only to recognize explicitly the model that we already have.

145. See Koh, Civil Remedies, supra note 143, at 200 n.104 (recognizing influence of Burger Court
on transnational public law litigation model).

146. Chayes, supra note 142, at 1313.

147. I1d.

148. Brilmayer, supra note 116.
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