




















CONTRACT BENEFICIARIES 1013

Suppose, however, that the mortgagor sells his interest to a grantee
who buys subject to the mortgage but who makes no promise what-
ever to pay the mortgage debt. He does not “assume the mortgage
debt.” In such a case, the grantee’s rights in rem are limited by the
mortgage,®® but he undertakes no duty to pay the debt. The
mortgagee, therefore, can maintain no action against him, and neither
can the grantor. Such a grantee, however, has in numerous cases
sold his interest to a second grantee and has caused the latter to
assume payment of the mortgage debt. There is here an express
promise the performance of which requires a payment directly to the
mortgagee. The first grantee is the promisee, and he will not be
benefited at all by the payment. So far as the promisee is con-
cerned, therefore, the mortgagee seems to be a mere donee-beneficiary
and the sole beneficiary. At this point the decisions are found to be
hopelessly at variance.?® Those holding that the mortgagee can sue
the promisor in these cases seem to be more nearly consistent with the
weight of authority in other beneficiary cases. Those holding
the contrary generally do so on the ground that a third party can-
not enforce a contract unless the performance will operate not only
as a benefit to him, but also as the fulfillment of a legal or an equitable
duty owing by the promisee to him. This rule was laid down during
the period when many of the courts desired to limit the application
of the rule of Lawrence v. Fox.?® It denies all donee-beneficiaries
a remedy, and is being abandoned.3°

Some of the cases denying the mortgagee a remedy under these
circumstances rest upon the theory that a beneficiary’s right is based
upon the equitable doctrine of subrogation. It is generally held in
equity that a creditor is not only entitled to sue his principal debtor
and alt collateral sureties and to realize on such securities as may
have been charged with the debt, but also to make use of all securities

“ The grantee lacks many rights and immunities because of the mortgage;
he has certain “no-rights” because the mortgagee has privileges, and he has
liabilities because the mortgagee has powers.

* The morigagee can sue: McDonald v. Finseth (1915) 32 N. D. 400; Cassel-
man v. Gordon (1916) 118 Va. 553; Llewellyn v. Butler (1915) 186 Mo. 525;
Thorp v. Keokuk Coal Co., supra. Dean v. Walker (1883) 107 Iil. 540; Marble
Sav. Bank v. Mesarvey (1897) 101 Iowa, 285; Crone w. Stinde (1900) 156 Mo.
262; Hare v. Murphy (1895) 45 Neb. 809; McKay v. Ward (1899) 20 Utah,
149; also many other cases in accord, cited in Fry v. Ausman, infra.

Contra: Fry v. Ausman (1912) 29 S. D. 30; 39 L. R. A. (N. S.) 150, citing
many other cases; Vrooman v. Turner (1877) 60 N. Y. 280; Ward v. DeOca
(1808) 120 Cal. 102. See note in 22 L. R. A, (N. S.) 492.

2 Jefferson v. Asch (1893) 53 Minn. 446; Vrooman v. Turner (1877) 69 N. Y.
280; Durnherr v. Rau (1892).135 N. Y. 210.

® See discussion of donee-beneficiaries, ante; also post, “New York Law.”
Modern decisions are: Buchanan v. Tildes (1899) 158 N. Y. 109; Pond v.
New Rochelle Water Co. (1606) 183 N. Y. 330; De Cicco v. Schweizer (1917,
N. Y.) 117 N. E. &7; Gardner v. Denison (1914) 217 Mass. 4g2.
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that the principal debtor may have given to the surety for the
indemnity of the latter.®* It is also held that where one assumes the
debt of another, although the latter is not thereby discharged, he
occupies thereafter the position of a surety and the new promisor
occupies the position of a principal debtor. Thus where the promisee
is himself indebted to the mortgagee, but has become, under the above
theory, a mere surety by reason of his contract with the new promisor,
the courts may resort to the doctrine of subrogation and sustain an
action by the mortgagee against the promisor because the promisee
could have maintained such an action. On the other hand, if the
promisee is not himself bound to pay the debt, he is not a surety and
the doctrine of subrogation is not applicable.

It appears, however, that this is a very doubtful ground upon which
to sustain the action of the mortgagee (or other beneficiary) against
the promisor. The doctrine of subrogation has no doubt been very
beneficial in spite of fiction and artificiality; but in this instance it
has been used to confer new security and new rights upon a creditor,
as a gift out of a clear sky. In suretyship it is used only as against
one who is already legally indebted in order to secure the fulfillment
of that legal duty. A doctrine whose purpose was the enforcement of
a previously recognized duty cannot properly be given as the sole
reason for creating an entirely new duty.®?

To rest the beneficiary’s right to recover on such a theory as this
would shut out all donee (or non-creditor) beneficiaries altogether,
yet they are the very persons once thought by the Supreme Court of
the United States to be the only beneficiaries who should be permitted
to sue on a promise made to another person.®** Included among such
beneficiaries are most of the persons for whose benefit life insurance
policies are issued.

The mortgagee’s right against the promisor should rest on the same
ground as the right of other beneficiaries. The promisor has under-

3 Brandt, Suretyship (3d ed.) sec. 357; Sheldon, Subrogation (2d ed.) sec.
154; Spencer, Suretyship, sec. 181; Ames, Cases on Suretyship, 620 and note;
Keller v. Ashford (1890) 133 U. S. 610; Hopkins v. Warner (1895) 109 Cal
133.

*The extension of the subrogation theory to cover this case, where the
promisor was not indebted to the third party by reason of any operative fact
other than his promise to the promisee, is merely a cumbrous intellectual expedi-
ent for holding that a contract between two parties can create an enforceable
right in a third. E. g. see Keller v. Ashford (1889) 133 U. S. 610, 623.

& See Nat'l Bank ». Grand Lodge (1878) o8 U. S. 123.

The Virginia court regards the fact that the promisee was not bound to pay
the debt as showing that the mortgagee was necessarily the “sole beneficiary”
within the meaning of the Va. Code, sec. 2415, giving such a beneficiary a
remedy. Casselman 2. Gordon (1916) 118 Va. 553. See also Merriman w.
Moore (1879) go Pa. 78; Davis v. Davis (1912) 19 Cal. App. 797. Under such
a statute it was held that the mortgagee could not sue the grantee of one who
was himself personally indebted. King 2. Scott (1915) 76 W. Va. 58.
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CONTRACT BENEFICIARIES 1017

taken for a sufficient consideration to perform an act that will be
beneficial to the third party. If such benefit was the contemplated
result, and if judgment and execution in favor of the third party
will give effect to the intention eof the promisor and of the party
giving the consideration, there is ample justification for sustaining
action by the beneficiary.

Some of the cases denying the mortgagee a remedy may perhaps
be justified for the reason that the contracting parties had no inten-
tion of benefiting the mortgagee or of conferring a right of action
upon him. Indeed, some of them are placed squarely on this ground.®+
But it is believed that where the promisor has received consideration
for a promise the fulfiliment of which necessarily requires him to pay
money directly to a mortgagee or other third person, it would seem
not unreasonable to draw an invariable inference that such third
person was contemplated as a beneficiary and as the holder of a new
and additional right of action.

INCIDENTAL AND UNINTENDED BENEFICIARIES

These are persons not intended by the contracting parties to have
new rights, and not named as beneficiaries or even as the persons
to whom payment is to be made or other performance given. In
order that a third party may sue upon a contract made by others he
must show that he was intended by them to have an enforceable
right or at least that the performance of the contract must necessarily
be of benefit to him and such benefit must have been within the con-
templation and purpose of the contracting parties.** He has no right
of action where he incidentally finds a provision in some contract
which makes to his advantage. On this ground a remedy has, in some
instances, been refused to a material man suing on a builder’s bond
conditioned on paying all claims for material®® and likewise to a

% See Fry v. Ausman (1912) 29 S. D. 30; King v. Scott (1915) 76 W. Va. 58,

® Durnherr v. Rau (1892) 135 N. Y. 219; Wheat v. Rice (1884) o7 N. Y. 206;
Campbell v. Lacock (1861) 40 Pa. 448; Adems v. Kuehn (1888) 119 Pa. 76;
Miller v. Winchell (1877) 70 N. Y. 437; Case v. Case (1911) 203 N. Y. 263;
Lockwood v. Smith (1913) 143 N. Y. Supp. 480; Thomas Mfg. Co. v. Prather
(1898) 65 Ark 27; Buckley v. Gray (1805) 110 Cal 339. In New Orleans St.
J. Assn. v. Magnier (1861) 16 La. Ann. 338, the plaintif was denied a remedy
because performance of the defendant’s primary contractual duty would not
have benefited the plaintiff, although the plaintiff was expressly named as bene-
ficiary of a penalty clause. This decision should not be followed. See further
13 C. J. 700.

* Standard Gas Power Corp. v. New England Casualty Co. (1917, N. J.) 101
Atl. 281, 27 Yare LAw JourNAL, 274. Cf. School District v. Livers (1809) 147
Mo. 580. See infra as to statutory provisions. Many cases conirg are cited in
49 L. R. A. (N. S.) 1166, note.
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citizen who sues on a contract between a water company and the
municipality.?” It is not always easy to determine in fact whether or
not the plaintiff was contemplated by the parties as a beneficiary, and
much of the apparent conflict in decisions can be explained on this
ground. Where the beneficiary is a sole beneficiary, the difficulty
does not exist; but in the case of creditor-beneficiaries the gquestion
may always be regarded as an open one. If the intention to create
a right in a third party is indicated with reasonable certainty, an action
by him should be maintainable even though the intention to benefit
him was only secondary and conditional,*® and irrespective of whether
he is a donee or a creditor. Where the agreed performance involves
a payment direct to the third party, the enforcement of the contract
by him will carry out the intention of the parties.

LIABILITY OF WATER COMPANIES

Where a water company has contracted with a municipality to main-
tain a certain supply of water for the putting out of fires and has
failed to do so, with the result that the property of an individual
citizen has been destroyed, it is very generally held that the citizen
has no claim against the water company for breach of contract.’®’
Various reasons are given for these decisions. Sometimes they are
made to rest solely upon the lack of privity, without observing that
this is inconsistent with other cases in the same jurisdiction allowing
beneficiaries to maintain suit. In other cases it is asserted that the
contract was not made for the benefit of the citizens, an assertion that
would seem to be generally untrue in fact; and in others it is said
that the municipality had no legal power to make such a contract
for the benefit of its citizens, a statement that we may be permitted
to doubt as a matter of law. Most of the cases denying any right
to the citizen have done so for the reason formerly given by the New
York courts in all beneficiary cases, to the effect that no beneficiary

¥ Davis v. Clinton Water Co. (1880) 54 Iowa, 50; Boston Safe D. & T. Co. v.
Salem W. Co. (1899) 94 Fed. 238. Conira: Gorrell v. Greensboro W. Co.
(1809) 124 N. C. 328. See further post, “Liability of Water Companies to
Third Persons.”

® For this reason the decision in New Orleans St. J. Assn. v. Magnier, supra,
should be disapproved.

® Ancrum v. Coamden W. Co. (1009) 82 S. C. 284, 21 L. R. A, (N. S.) 1029,
64 S. E. 151; Hone v. Presque-Isle W. Co. (1908) 104 Me. 217. Contra, Wood-
bury v. Tampa Waterworks (1909) 57 Fla. 243, 21 L. R. A. (N. S.) 1034. The
cases are very numerous. See Arthur L. Corbin, Liability of Water Companies
(1910) 19 Yare LAw JOURNAL, 425, where the cases are collected and the possible
liability in tort is also considered. Individual citizens are very generally allowed
to sue transportation companies and other public service companies on contracts
made with the municipality. See note in 49 L. R. A. (N. S.) 1166.
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CONTRACT BENEFICIARIES 1019

can sue unless the performance by the promisor will discharge some
legal or equitable duty of the promisee to the beneficiary. This reason
has already been shown to be unsound, as denying rights to all donee-
beneficiaries. Also it has been practically abandoned by the courts
of New York where it was invented. In all cases of this class the
rights of the citizen will vary with the words used by the parties in
the express contract; but if a water company contract is in fact for the
benefit of third persons they should have the same right of action that
other beneficiaries have.

CONTRACTS UNDER SEAL

The fact that the parties to a contract have executed a formal
instrument under seal should not affect the rule as to a third party
beneficiary’s right to sue. If the right of a beneficiary is recognized
at all, it should be recognized in the case of contracts under seal, and
there is much authority to this effect.?®* Many of the courts, however,
make the presence of a seal a reason for refusing to recognize a right
in the beneficiary.®*

TEE BENEFICIARY’S RIGHT IS NOT BASED ON NOVATION

It has been held in a few cases that the third party beneficiary must
elect between his former debtor and the new promisor, and that a suit
against either one, even though it does not result in. collection, will
bar any action against the other.#?

The theory underlying these cases, though not expressed clearly,
seems to be that the agreement between the promisor and promisee
operates as an offer of a novation to the beneficiary. The chief objec-
tion to this theory is that in fact the parties contemplate no such offer
and the beneficiary has no reason to believe that in taking advantage
of the new contract he is extinguishing his previous rights. If such
an offer is in fact made and accepted, the case no longer falls under
the present heading. Where a novation is effected, there is a new
contract between the promisor and the new promisee, and the latter

® Bassett v. Hughes (1877) 53 Wis. 319; Hughes v. Oregon R. & Nav. Co.
(1884) 11 Ore. 437; Coster v. Albany (1871) 43 N. Y. 399; Pond v. New
Rochelle W. Co. (3906) 183 N. Y. 330; King v. Scoit (1013) 76 W. Va. 58,
84 S. E. 954 (Code 1913, sec. 3740) ; Newberry Land Co. v. Newberry (1897)
95 Va. 119 (Code 1004, sec. 2415). See further 13 C. J. 711, sec. 818.

< Harms v. McCormick (1889) 132 Ill. 104; Hendrick v. Lindsey (1876) 93
U. S. 143; Willard v. Wood (3890) 135 U. S. 309; Crowell v. Hospital (1876)
27 N. J. Eq. 650.

2 Bohanan v. Pope (1856) 42 Me. 03; Wood v. Moriarty (1887) 15 R. L 518;
Warren v. Batchelder (1845) 16 N: H. 580. See also Aldrick v. Carpenter
(1893)-160 Mass. 166.
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is not a beneficiary of a contract between other persons. Instead, he
is a promisee and he has given valuable consideration by discharging
his previous debtor.

In the absence of a novation, there seems to be no sufficient reason
for holding that the beneficiary’s attempt to enforce the duty created
by the new contract amounts to a discharge of his previous rights
against the promisee. The history of the law of discharge at common
law justifies no such holding, and no sufficient reason appears for
inducing equity to intervene and to discharge the promisee. In like
manner, a suit by the beneficiary against his former debtor should not
affect his rights against the new promisor.

Where the beneficiary is not a creditor of the promisee he has no
rights to discharge, and the novation theory is wholly inapplicable.
Clearly also, the better authority appears to be that the creditor-
beneficiary’s right against the new promisor is an additional
security.® This carries out the real intention of the parties.

CHARACTER OF THE THIRD PARTY’S RIGHT

The right of a third party beneficiary should be described as a legal
right and as a contractual right. It is contractual because the opera-
tive facts creating it are acts of offer and acceptance; the party who
assumes the duty does so by consenting thereto, and the necessary
consideration is the same as that required for any contract. Upon
breach of the primary duty by the promisor, the secondary right of
the beneficiary may be a right to damages collectible in express
assumpsit; the beneficiary is not restricted to an action of debt or
indebitatus assumpsit for the amount of the defendant’s unjust
enrichment. Indeed, in most cases it is held that the promisor need
not have received anything at all; it is merely necessary that the
promisee shall have given consideration for the promise. There is
no particular reason therefore for describing the right and the duty
as quasi-contractual. We cannot properly say that the promisor and
the third party have made a contract, even though the third party has
assented; the contract was made by the promisor and the promisee.
The assent of the third party is certainly not the acceptance of an
offer, and the third party gives no consideration. Nevertheless, the

© Fischer v. Hope Mut. Life Ins. Coq (1877) 69 N. Y. 161; Rodenbarger v.
Bramflett (1881) 78 Ind. 213; Devis ». Hordy (1881) 76 Ind. 272; Gay v.
Blanchard (1880) 32 La. Ann. 497, 505 (“True, there was no novation of the
debt. There was simply an additional obligor bound for it”); Feldman v.
McGuire (1809) 34 Ore. 309; Smith v. Pfluger (1905) 126 Wis. 233, 105 N. W.
476. See also Poe v. Dizon (1809) 60 Oh. St. 124.

This is necessarily true in mortgagee-beneficiary cases where the court bases
the mortgagee’s right against the grantee who has assumed the debt upon the
doctrine of subrogation. See Hopkins v. Warner (1895) 109 Cal. 133.
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right of this party and the duty of the promisor are properly described
as contractual.

There is no sufficient reason for describing the third party’s right
as an equitable right instead of a legal one. The recognition of the
third party’s right has very largely come about in jurisdictions where
there have never been separate courts of common law and of equity;
and even in other jurisdictions the right has been enforced in the
courts of law as well as in equity. Moreover, in fundamental
character, there is no difference between an equitable right and a legal
right. Any right, legal or equitable, implies a duty of performance
by another, the non-performance being penalized by society. Its
existence does not depend upon the number of officials or courts to
whom application must be made or upon the complexity of the
machinery of enforcement, although these may determine what the
secondary and other subsequent rights will be. The term equitable
has often meant in the past that application must be made to a
chancellor in a particular form called a “bill” and that the societal
penalty for nonperformance will be of a particular kind. It no longer
has that definite meaning; and if it has such a meaning it is inappli-
cable in this instance.

In the past, certain rights have been described as equitable because
there was a liability to their extinguishment for the benefit of some
innocent purchaser. Certain admittedly legal rights were likewise
subject to such a liability by the rules of market overt, and hence the
existence of such a liability is not the basis of a clear distinction.
The right of the third party beneficiary, however, is accompanied by
no liabilities that do not accompany all contract rights. The fact that
the promisee may have the power of extinguishment is not material
on this point. There is no chance here for the application of special
bona fide purchaser doctrines.*

The accuracy of the foregoing seems not to be doubted in the case
of a sole beneficiary. In the case of a creditor-beneficiary, however,
the contrary has been maintained, especially in cases where the court
overlooked altogether the rights of a sole beneficiary. Thus it has
been held that a mortgagee or other creditor can sue the promisor
only according to the procedure of a court of equity, and on the
theory that the promise is an “asset” of the promisee.*® Not only

“ The relation between a beneficiary and the promisor is not a fiduciary one.
Attorney General v. American Legion of Honor (1910) 206 Mass. 158.

* Keller v. Ashford (1889) 133 U. S. 610; Green v. Turner (1898) 8o Fed.
4z, 86 Fed 837; Hopkins v. Warner (1805) 109 Cal. 133; Forbes v. Thorpe
(1011) 200 Mass. 570. Observe that this asset theory is different from the one
discussed previously. Here the promissory duty is the asset, and is to be
reached as an asset of the promisee. The other doctrine supposes the existence
of assets in the hands of the promisor. Forbes v. Thorpe, supre, might rest
upon both doctrines at once.
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is such a theory wholly inapplicable to sole beneficiariés, but it is
not the theory on which the rights of creditor-beneficiaries have
generally been based and it has not been consistently adhered to in
any state.*® If the promisee has an “asset” in this case it should be
available like other assets to his other creditors as well as to the
particular creditor who is named as the payee. The present writer
has seen no creditor’s bill for realizing on this asset brought by any
creditor other than the named payee; but if other creditors could
maintain such a bill, it would result in the payee’s getting the whole
of this asset and still sharing other assets pro rate with the other
creditors as to any balance that might be due him. By differentiating
this particular creditor from other creditors and this particular “asset”
from other assets we are merely recognizing that he has obtained a
special right in personam as against the promisor, a right that is
created by a contract to which he was not a party. He gains this
special right because the contracting parties intended that he should
have it, or at least that the performance should go direct to him. To
apply the “equitable asset” theory is merely to recognize the third
party beneficiary’s right under another and mis-descriptive name.

There is no doubt that the chancery procedure had many advantages
over that of the common law. This was especially true with respect
to its flexibility in the matter of parties to the suit, where more than
two parties were involved. In all beneficiary cases there are three
interested parties, although the interest of the promisee is- not quite
the same in sole beneficiary cases as it is in creditor-beneficiary cases.
The rights and duties of the three can no doubt be better determined
and enforced in one suit to which all are parties than in two or more
suits in each of which only two are parties. If the promisor is sued
by either the promisee or the third party he should have the power
to make the other one a party to the suit. No doubt the procedure of
nearly all of our courts is now such as to permit this. Even if not,
the case should be regarded merely as one where the promisor has
undertaken duties to two persons severally.

THE RIGHTS OF THE PROMISEE
It was once held in England that where a third party was sole
beneficiary, the promisee having no pecuniary interest in the per-
formance, the promisee could maintain no action at law.#’ The same

% (1) Sole beneficiories. Every state recognizes the right of a sole bene-
ficiary in some cases. (2) Stotute of limitations. The mortgagee can sue the
mortgagor’s grantee who assumes the debt, even though the statute of limita-
tions has barred the remedy against the mortgagor. Davis v. Davis (1912) 19
Cal. App. 797; Daniels v. Johnson (1g00) 129 Cal. 415. (3) Other defenses.
It is no defense to the promisor that the promisee may have had a good defense
against the plaintiff. Washer v. Independent M. & D. Co. (1904) 142 Cal. 708.

< Levet v. Hawes (1599) Cro. Eliz. 619, 652.
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has been held in some cases in the United States.*®* There seems to
be no sufficient reason for this. The promisee has paid the consid-
eration and the law should vindicate his right that performance shall
take place, even though the damage to the plaintiff is nominal. Where
the promisee has a pecuniary interest in performance, as where it
is to discharge a debt owed to the third party beneficiary, the promisee
certainly can sue the promisor in case of breach.®® Thus the latter
may be sued by two persons on the same contract; but this is not
unjust, because his breach causes an injurious disappointment to
two separate persons. By availing himself of modern code procedure
or that of equity the promisor can avoid the expense of two actions
and the danger of a double recovery.

In states where the beneficiary cannot sue, of course the promisee
can, and he can recover the full amount promised.®® The promisee’s
right is assignable,® and if the assignment is to the beneficiary the
latter can sue as assignee."2

POWER OF THE PROMISEE TO RELEASE THE PROMISOR

It is now clear that after the beneficiary has become aware of the
contract made for his benefit, and has either acted in reliance on it or
has in some manner expressed an assent and approval, the promisee
no longer has power to release the promisor from his duty to the
beneficiary.®® This is true whether the relation of the beneficiary to
the promisee is that of donee or that of creditor. No notice of his

* Ayers v. Dizon (1879) 78 N. Y. 318; Adams v. Union Ry. (1899) 21 R. 1.
134; Reeves v. Bluff City Bank (1901) 63 Kan. 789; New Hoven v. New Haven
& D. R. Co. (1892) 62 Conn. 252.

® Meyer v. Hartman (1874) 72 Il 442; Tinkler v. Swaynie (1880) 71 Ind.
562; Baldwin v. Emery (1897) 89 Me. 496; Merriam v. Lumber Co. (1877)
23 Minn. 314, 322; O’'Neill v. American Legion of Honor (1904) 70 N. J. L.
410; Langan v. American Legion of Honor (1903) 174 N. Y. 266 (semble) ;
Kelly v. Security Co. (1906) 186 N. Y. 16. The last two cases suggest that the
promisee is entitled to a decree for specific performance. See further U. S.
Fidelity & G. Co. v. U. S. (1917) 246 Fed. 433.

® Furnas v. Durgin (1876) 119 Mass. 500; Boardmen v. Lerrabee (1883) 51
Conn. 39.

The promisor can compel the promisee fo pay over the sum collected to the
third party beneficiary if the latter holds a mortgage on the promisor’s land.
Williams v. Fowle (1882) 132 Mass. 385 (semble); Furnas v. Durgin, supra,
(semble).

* Hyland v. Crofut (1913) 87 Conn. 40.

¥ Reed v. Paul (1881) 131 Mass. 129.

® Gifford v. Corrigan (1880) 117 N. Y. 257; New York Ins. Co. v. Aitken
(1891) 125 N. Y. 660; Hill v. Hoeldtke (1912) 104 Tex. 504, 142 S. W. 871;
40 L. R. A, (N. S.) 672, with note; Basseit v. Hughes (1877) 43 Wis. 310.

“The person who has made the stipulation cannot revoke it if the third party
has declared that he wished to take advantage of it” French Civil Code, sec.
1121. See also Civ. Code Cal. sec. 1559; Civ. Code S. Dak. sec. 1193; Rev. L.
Okla. 1910, sec. 893.
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assent by the beneficiary to the promisor is necessary.®* Prior to
assent by the beneficiary the promisee may perhaps have the power
to release.’® Where the third party is the sole beneficiary of the con-
tract the promisee is generally held to have no power whatever to
release the promisor, even before the third party is aware of the
contract.®®

DEFENSES OF THE PROMISOR AS AGAINST THE BENEFICIARY

The beneficiary’s rights against the promisor spring from the con-
tract as it was made, and if that contract was in the beginning void
for lack of any essential element the third party has no rights. So
likewise if the contract was voidable for infancy or insanity or fraud,
it is voidable as against the beneficiary.5? If the duty of the promisor
is subject to some condition precedent, the correlative right of the
beneficiary is likewise conditional ®

On the other hand, just as soon as the right of the beneficiary is in
existence and beyond the power of the promisee to destroy by a
release or rescission, it is also beyond his power to destroy by wrong-
ful acts that would discharge the promisor’s duty to himself. Thus a
beneficiary can still hold a surety on his bond even though the
promisee has discharged such surety’s duty to himself by surrendering
collateral securities®® or by making an alteration of the contract with
the principal and without the surety’s consent.®®

S Hill »w. Hoeldtke, supra.

® Trimble v. Strother (1874) 25 Oh..St. 378; Berkshire Life Ins. Co. v.
Hutchings (1884) 100 Ind 496; Commercial N. B. v. Kirkwood (1898) 172 IN.
563; Gilbert v. Sanderson (1881) 56 Towa, 349.

% Tweeddale v. Tweeddale (1903) 116 Wis. 517; Wetutzke v. Wetutzke
(xo14) 158 Wis. 305, 148 N. W. 1088. The right of the beneficiary of a life
insurance policy is generally held to be irrevocable by the insured, even prior
to any knowledge or assent by the beneficiary, unless the power of revocation
is reserved in the policy. Such a power may of course be reserved.

5 Arnold v. Nichols (1876) 64 N. Y. 117 (the usual rules as to rescission for
fraud concerning the return of the consideration, etc., apply) ; Jenness v. Simp-
son (1010) 84 Vt 127, 139; Cohrt v. Kock (3881) 56 Iowa, 658; Crowe v.
Lewin (1884) 95 N. Y. 423; Dunning v. Leavitt (1881) 85 N. Y. 30; Grees v.
Turner (1898) 8o Fed. 41, 86 Fed. 837.

B Tenness v. Simpson (1010) 84 Vt 327, 143; Osborne v. Cabell (1883) 77
Va. 462 (nonperformance or failure of consideration). The case of O’Rourke
v. John Hancock M. L. I. Co. (1902) 23 R. 1. 457, is in effect conira, and cannot
be supported.

The power of rescission or alteration may be reserved in express terms.

® Doll v. Crume (1804) 41 Neb. 655; School District v. Livers (1809) 147 Mo.
580.

® Equitable Sur. Co. v. McMillan (1913) 234 U. S. 448; United States v.
National Sur. Co. (1800) o2 Fed. 540; Victoria Lumber Co. v. Wells (1916)
130 La. 500; Cowles . U. S. Fidelity, etc. Co. (1903) 32 Wash. 120; Conn. v.
State (1800) 125 Ind. 514; Steffes v. Lemke (1889) 40 Minn. 27.
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The duty of the promisor to the beneficiary is quite independent of
previous or subsequent relations between the promisee and the benefi-
ciary.®?

MASSACHUSETTS LAW

Prior to 1850 the Supreme Court of Massachusetts held in a
number of cases that a beneficiary could sue on a contract made by
others.®? It was largely upon these cases that the decision in
Lawrence v. Fox® was based, and they have had an important
influence upon the law in the United States to-day. In Mellern v.
Whipple®t it was held that a mortgagee could not sue the grantee of
the mortgagor although he had assumed the debt, and Judge Metcalf
put all the earlier cases into three classes which he declared to be
exceptions to the general rule that no action lies by one not a promisee.
Two of these classes were, first, cases where the defendant had
received assets which he ought to pay over and, second, cases where
the beneficiary was related by blood to the promisee. In Putnam v.
Field®s a liberal application was made of the assets exception. In
Exchange Bank v. Rice®® a creditor-beneficiary was not allowed to
sue, Judge Gray referring to the three classes of exceptions with no
very marked approval. Somewhat later all of Judge Metcalf’s classes
of exceptions seem to have been disapproved, and the cases on which
they were based have been declared to be overruled. In Marston v.
Bigelow®™ it was held that a sole beneficiary who was the son of the
promisee could not enforce the contract in either law or equity; and
in Borden v. Boardman®® the assets exception was disregarded and it
was held that the beneficiary could not sue unless the parties had

% The fraud of the plaintiff as against the promisee is not available as a
defense to the promisor. Hurst v. Knight (1914, Tex.) 164 S. W. 1072. The
grantee of the mortgagor who has assumed the mortgage debt can set up no
defenses against the mortgagee except a satisfaction. Washer v. Independent M.
& D. Co. (1904) 142 Cal. 702, 708; Davis v. Davis (1912) 19 Cal. App. 797
(statute of limitations) ; Daniels v. Johnson (1900) 129 Cal. 415 (same).

© Felton v. Dickinson (1813) 10 Mass. 287 (sole beneficiary and blood rela-
tion) ; Arnold v. Lyman (1821) 17 Mass. 400; Hall v. Marston (1822) 17 Mass.
s75; Fitch v. Chandler (1849) 4 Cush. 254; Brewer v. Dyer (1851) 7 Cush.
337 (“the law, operating on the act of the parties, creates the duty, establishes
the privity, and implies the promise and obligation™).

® (1850) zo N. Y. 268.

* (1854) 1 Gray, 317. See also Dow v. Clark (1856, Mass.) 7 Gray, 198.

% (1870) 103 Mass. 556.

® (1871) 107 Mass. 37. But see Nask v. Commonwealth (1809) 174 Mass. 335,
where the exceptions laid down in Meller v. Whipple seem to be approved.

« (1889) 150 Mass. 45. But see Dean v. American Legion of Honor (1892)
156 Mass. 435, 438; Attorney Gen. v. American Legion of Honor (1910) 206
Mass. 158, 166. .

® (1892) 157 Mass. 410. A right in the plaintiff in this sort of case has since
been recognized as enforceable by a bill in equity. Forbes v. Thorpe (io11)

6o
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created a trust. Had the magic word “trust” been used, it is clear
that the beneficiary’s action in “contract” would have been sustained.

Thus the Massachusetts law is supposed to have been brought into
harmony with that of England. There is some reason to believe,
however, that the Massachusetts court is not wholly satisfied, and
numerous decisions very materially limit the rule. In several cases
the court has established the existence of “privity” by the liberal use
of fiction. Thus where the defendant promised an expectant father
to pay a sum of money to the yet unborn child in return for the
father’s giving the child a certain name it was held that the child
could maintain suit on the contract.®® In some curious fashion the
court was able to convince itself that the child was the promisee and
also gave part of the consideration. The child was really a sole (and
donee) beneficiary. In like manner an artificial privity in favor of a
creditor-beneficiary was discovered by the court in a case where the
licensee of a patent had agreed to pay a royalty and had later assigned
his license to the defendant “subject to covenants.” The licensor
was given judgment against the assignee for the royalty due.”™
Again, where an insurance policy was issued to a morigagor but the
loss was payable to the mortgagee “as its interest may appear,” it
was held that the mortgagee could sue on the policy in its own name.™
In a later case,” the question was raised whether the mortgagee here
sued as a- promisee or as an assignee; but so far as appears, the
plaintiff was a creditor-beneficiary.™ Much earlier, the court had
held that a mortgagee-beneficiary could sue the promisor if he held
an assignment from the promisee.’

209 Mass. 570. And in other cases a #rust was held to be created by reason of
a statute that bears no obvious indication of any such intent. See Nask o.
Commonwealth (1899) 174 Mass. 335; George H. Sampson Co. v. Common-~
wealth (1909) 202 Mass. 326.

® Gardner v. Denison (1014) 217 Mass. 492; Eaton ». Libbey (1806) 165
Mass. 218.

® Paper Stock D. Co. v. Boston D. Co. (1888) 147 Mass. 318. In this case
the licensee had an express power to assign; but this is not the power of an
agent, much less is it the power to effect a novation.

™ Palmer Sov. Bank v. Insurance Co. (1896) 166 Mass. 189. Even if the
plaintiff was in foct the promisee, which seems unlikely, it gave no tonsidera-
tion; and in the English courts this fact would deprive the plaintiff of a right
to sue. Dunlop v. Selfridge [1915] A. C. 847. No doubt this Massachusetts
decision was influenced by R. L. 1002, c. 118, sec. 58; but that statute does not
purport to confer a right of action upon a third party beneficiary. To the same
effect is Union Inst. v. Phoeniz Ins. Co. (1007) 196 Mass. 230, where the
mortgagor is declared to be the mortgagee’s agent.

B Attleborough Bank v. Security Ins. Co. (1897) 168 Mass. 147, 140.

= The Michigan courts regard the mortgagee as a mere third party beneficiary,
and deny him a2 remedy. Minnock v. Eureka Ins. Co. (1892) go Mich. 236;
Hartford F. I. Co. v. Davenport (1877) 37 Mich. 6oo.

" Reed v. Paul (1881) 131 Mass. 129.
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In a recent case the court has held that a creditor-beneficiary has
an equitable claim against the promisor on the theory that the duty
of the promisor to the promisee is an asset of the latter that is
available to his creditor.”™ In another case, where A promised B
“as trustee” to pay a sum of money to C, it was held that B could
recover substantial damages and would hold them in trust for C. It
is to be observed that the promise of A was not to pay the money
to B, in trust for C, but was to pay the money directly to C.7

Another method of creating a right in a creditor-beneficiary is to
describe the defendant’s failure to perform his contract as a tort.™
This method would be used only in cases where the defendant’s con-
duct falls naturally within the tort field, and very likely the other
existing facts would be held to create a tort liability in the absence of
any contract whatever.

The foregoing cases indicate that the Massachusetts court is quite
willing to enforce a duty in the absence of privity in favor of certain
kinds of beneficiaries. It may be admitted that this tendency is as
yet illustrated only in decisions that are based upon a liberal use of
fiction or upon specious distinctions. This is the traditional manner
in which a conservative court abandons a previously asserted general
rule.'ls

NEW YORK LAW

The law in New York has already been sufficiently indicated in dis-
cussing the rules prevailing throughout the whole country, for the
New York courts have had a decisive influence on those prevailing
rules. In one respect, however, these courts have been following a
course similar to that indicated in Massachusetts. In a number of
cases it was laid down that the doctrine of Lawrence v. Fox™ was to
be restricted to cases exactly parallel thereto, thus allowing creditor-

™ Forbes v. Thorpe (1911) 209 Mass. 570. See also Clare v. Hatch (1902)
180 Mass. 194. Observe that the existence of this “asset” makes the promisor
a debtor and not a trustee. The same is true where a devisee accepts a devise
on condition of payment of a legacy to a third party. Felch v. Taylor (1832)
13 Pick. 133; Adams v. Adams (1867) 14 Allen, 65. See discussion of this
“asset” theory supra.

™ Grime v. Borden (18g6) 166 Mass. 108.

T Phinney v. Boston EL Co. (1909) 201 Mass. 286.

“The contract with the city, whereby the defendant undertook to relieve the
city of the performance of its statutory duty, brought” the defendant into a
relation to those travellers which was the foundation of a legal obligation to
provide for their safety.”

™ By statute the beneficiary of a life insurance policy can sue thereon in his
own name. St 1804, C. 225. See also Dean v. American Legion of Honor
(1802) 156 Mass. 435; Attorney Gen. v. American Legion of Honor (1910) 206
Mass. 158 (“on a broad construction of the statutes”).

™ (1859) 20 N. Y. 268,
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beneficiaries to sue and shutting out sole or donee-beneficiaries. The
existence of the relation of debtor and creditor between the promisee
and the third party was required, or at least the former must owe the
latter some “legal or equitable duty” which will be discharged by the
promisor’s performance.®®* The New York courts are rapidly destroy-
ing this very unsatisfactory limitation, but are doing it by greatly
expanding the content of the term “legal or equitable duty.” Thus,
the general duty that a husband owes to his wife to care for and sup-
port her is sufficient to enable her to sue on a promise (made to the
husband) to pay her $50,000.52 An aunt owes a sufficient duty to her
favorite niece when the latter has lived in the aunt’s house free of
charge and has loved her aunt.®® A resident of a municipality can
sue on a contract made between it and the defendant for the benefit
of the inhabitants even though the resident could not have sued the
municipality in this particular case, inasmuch as the municipality
owes some sort of duty to conserve the interests of the inhabitants.®
On the same principle, the duty that a labor union owes to its mem-
bers who pay dues is sufficient to sustain an action by a member as
beneficiary.®*

STATUTORY PROVISIONS

Some states provide by statute that one for whose benefit a promise
is made may maintain an action upon the promise.®® Third parties

®* Durnherr v. Rax (1892) 135 N. Y. 219; Vrooman v. Turner (1877) 69
N. Y. 280; Lomrillard v. Clyde (1890) 122 N. Y. 498. Todd v. Weber (1884) 95
N. Y. 181 is directly contro.

® Buchanan v. Tiden (1899) 158 N. Y. 109; Bouton v. Welch (1902) 170
N. Y. 554. See also DeCicco v. Schwetzer (1917, N. Y.) 117 N. E. 807. It may
be observed that the payment by the promisor will not discharge the duty of
the husband to support his wife.

& Seaver v. Ransom (1917, App. Div.) 168 N. Y. Supp. 434

®1ittle v. Banks (:881) 85 N. Y. 258; Pond v. New Rochelle W. Co. (1906)
183 N. Y. 330; Smyth v. New York (1911) 203 N. Y. 106; Rigney v. New York,
etc. R. Co. (1016) 217 N. Y. 31; Schnaier v. Bradley Cont. Co., decided Feb.
15, 1018, in N. Y. App. Div. See also City of St. Losis v, Von Phul (1895)
133 Mo. 561.

% Gulla v. Barton (1914, N. Y.) 164 App. Div. 293.

®“A contract, made expressly for the benefit of a third person, may be
enforced by him at any time before the parties thereto rescind it” Cal Civ.
Code, § 1550;.Xdaho Civ. Code, § 2728; Mont Civ. Code, § 2103; N. Dak. Rev.
Codes, § 5285; S. Dak. Civ. Code, § 4688

“If a covenant or promise be made for the sole benefit of a person with whom
it is not made, such person may maintain in his own name, any action thereon
which he might maintain in case it had been made with him only, and the con-
sideration had moved from him to the party making such covenant or promise.”
Va. Code, § 2415; W. Va. Code, ch. 71, § 2.

“If there be a valid consideration for the promise, it matters not from whom
it is moved; the promisee may sustain his action, though a stranger to the con-
sideration.” Georgia Code (1911) § 42490

“Any person or persons for whose benefit any contract shall have been made
or may hereafter be made, whether such contract be under seal or not, may
maintain an action thereon in any court of law or equity and may use the same
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can everywhere maintain suit upon statutory official bonds that have
been required by law for their protection.® Likewise there are
statutes providing that contractors engaged on public works shall give
a bond to secure performance and also to protect material men and
laborers, a suit by such third persons being expressly or impliedly
authorized.®”

Most states having the reformed procedure provide that all actions
shall be brought in the name of the real party in interest. It has
been inferred that this provision “places the matter beyond all doubt,
for the person for whose benefit the promise is made is certainly the
real party in interest.””®® In fact, however, this statutory provision
does not affect the problem. It was adopted merely for the purpose
of creating a more direct and satisfactory procedure for the enforce-
ment of rights already recognized as existing by either law or equity
(or by some other system of courts). The question to be determined
here is what is the legal operation of the facts of offer and acceptance
between promisor and promisee with respect to a third party benefi-
ciary. Do they create in such third party any legal or equitable
right? Until we answer this question in the affirmative, it can hardly
be said that the beneficiary is “the real party in interest” as that term
is used in the procedural statute. And after we have answered it in
the affirmative, the beneficiary does not need the aid of this statute
to sue in his own name.

as matter of defense to any action brought or to be brought against such
person or persons, notwithstanding the consideration of such contract did not
move from such person or persons.” New Jersey Law 1902, c. 251.

See also French Civil Code, sec. 1121. The Louisiana Code is similar to the
French. See New Orleans St. J. Assn. v. Magnier (1861) 16 La. Ann. 338;
Gay v. Blanchard (1880) 32 La. Ann. 497.

England and Massachusetts have statutes enabling the beneficiary of an
insurance policy to sue. Mass. St. 1804, c. 225. In Michigan and Connecticut
there are similar statutes in favor of mortgagee-beneficiaries. Mich. Comp.
Laws 1897, sec. 519; Conn. G. S. 1902, sec. 587.

® Such bonds are distinguished in Jefferson v. Asch (1803) 53 Minn. 446
Coster v. Albany (1871) 43 N. Y. 309, 412 (semble)..

% See the Federal statutes, 30 St. at L. 906, ¢. 218; 33 St. at L. 811, . 778.
Mass. R. L. 1002, c. 6, sec. 77; Mass. St. 1909, ¢. 514, sec. 23. Egquitable Sur.
Co. v. McMillan (1913) 234 U. S. 448. Many cases of this sort are cited in
note, 49 L. R. A. (N. S.) 1175-1197.

# Pomeroy, Rem. and Rem. Rights, § 130; Stevens v. Flannagan (1801) 131
Ind. 122; Ellis v. Harrison (1891) 104 Mo. 270.
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