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As more states consider marriage recognition for same-sex
couples, attention turns to the conflict between marriage equality and
religious liberty. Legal scholars are contributing substantially to the
debate, generating a robust academic literature and writing directly
to state lawmakers urging them to include a “marriage conscience
protection” containing a series of religious exemptions in marriage
equality legislation. Yet the intense scrutiny of religious freedom
specifically in the context of same-sex marriage obscures the root of
the conflict. At stake is the central role of relationships in expressing
one’s sexual orientation; same-sex relationships constitute lesbian
and gay identity, and religious objections arise largely in response to
such relationships. Marriage is merely one form of sexual orientation
identity enactment, and religious objections to same-sex marriage
are merely a subset of objections to sexual orientation equality.
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This Article argues for an antidiscrimination regime that
protects same-sex relationships under the rubric of sexual
orientation, and it resists the use of marriage equality legislation as a
vehicle for undermining current sexual orientation—based
nondiscrimination provisions. Even as the “marriage conscience
protection” proposed by religious liberty scholars misapprehends the
basis of the underlying conflict—that same-sex relationships are an
expression of identity and that religious objections largely relate to
that identity—its sweeping language threatens to undermine
antidiscrimination protections and target lesbians and gay men based
not primarily on their marriages but instead more generally on their
same-sex relationships. It does so at a moment when
antidiscrimination law is increasingly acknowledging the relational
component of sexual orientation such that impermissible
discrimination based on sexual orientation includes discrimination
against  same-sex  relationships. By  permitting  religious
organizations, as well as some employers, property owners, and
small businesses, to discriminate against same-sex couples in
situations far removed from marriage itself, the “marriage
conscience protection” would threaten substantial progress made in
antidiscrimination law. Worse yet, using the term “marriage
conscience protection” to label instances of discrimination against
same-sex relationships would hide an increasing amount of sexual
orientation discrimination that antidiscrimination law Is just
beginning to adequately address.
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INTRODUCTION

In response to the Washington, D.C., Council opening marriage to same-
sex couples, Catholic Charities announced that it would no longer offer health
insurance coverage to spouses of employees.! The organization framed the
decision as the only way to reconcile Catholic doctrine with the new law.
Catholic Charities took this position despite the fact that Washington, D.C,,
already had a sexual orientation antidiscrimination law and domestic
partnership recognition.” To Catholic Charities, marriage for same-sex couples
posed a new set of issues that sexual orientation nondiscrimination mandates
and domestic partnership did not.

In New York, the fate of marriage equality legislation in the state senate
appeared to hinge on the prospect of religious exemptions. Catholic advocates
argued that the new law would force the Church to accommodate marriages to
which it objects.’ Senator Greg Ball and other lawmakers pressured Governor
Andrew Cuomo to ensure that the final bill had robust protections for religious
objectors.* The legislation ultimately included language that immunized
religious institutions from suit and linked the legal fate of the religious
accommodations to the fate of the entire marriage law.” The New York Times
reported that the religious exemptions that ultimately emerged in the legislation
were key to its passage.6

The events in Washington, D.C., and New York are not unusual. Around
the country, Christian Right’ advocates are focusing on the harms that same-sex

1. See William Wan, Catholic Charities to Limit Health Benefits to Spouses; Same-Sex
Marriage in District Drives Change in Policy, WASH. POST, Mar. 2, 2010, at Al. Catholic Charities
grandfathered in (different-sex) spouses already insured through the organization.

2. D.C.CODE § 2-1402.11 (2006); D.C. CODE § 32-702 (2006).

3. See Kenneth Lovett, Gay Marriage Bill Dead Without Church Exemptions, Says State Sen.
Greg Ball, N.Y.DAILY NEWS, June 6, 2011, at 6.

4. See id, see also Nicholas Confessore & Danny Hakim, Cuomo Is Urged to Alter Same-Sex
Marriage Bill, N.Y. TIMES, June 17, 2011, at A28.

5. SeeN.Y.DOM. REL. LAW § 10-b (McKinney 2012).

6. See Danny Hakim, Exemptions Were Key to Vote on Gay Marriage, N.Y. TIMES, June 26,
2011, at A20.

7. The Christian Right movement in this context includes organizations and individuals
representing evangelical Protestants, the Church of Jesus Christ of Latter Day Saints (LDS), and the
Catholic Church. For an exploration of the Christian Right movement and its legal activism, see
Douglas NeJaime, Inclusion, Accommodation, and Recognition: Accounting for Differences Based on
Religion and Sexual Orientation, 32 HARV. J.L. & GEN. 303, 322-27 (2009). For an insightful analysis
of the argumentation by the LDS Church in the same-sex marriage context, see Kaimipono Wenger,
The Church’s Use of Secular Arguments, 42 DIALOGUE: J. MORMON THOUGHT 105 (2009). It is
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marriage® will inflict on religious objectors.9 The National Organization for
Marriage, a social conservative advocacy group, warns that marriage for same-
sex couples will lead to significant encroachments on religious liberty in
domains as diverse as schools, businesses, hospitals, and houses of worship.lo
Meanwhile, many gay rights advocates recognize the salience of religious
freedom issues in the marriage equality context.'' They endorse limited
religious accommodations in marriage legislation at the same time that they
hail marriage for same-sex couples as a monumental step toward lesbian and
gay equality.'?

These issues are not playing out simply in the realm of advocacy. Legal
scholars are contributing directly to legislative debates and producing a
substantial academic literature on the topic.'® Religious liberty scholars, rather

important to note that one can find a variety of positions on sexual orientation nondiscrimination and
marriage equality in religious communities.

8. Although I prefer the terms “marriage for same-sex couples” and “marriage equality,” I
sometimes use the term “same-sex marriage” to track the language used by both scholars and
advocates addressing religious objections to marriage for same-sex couples.

9. For an insightful analysis of the strategy behind the Proposition 8 campaign in California,
see Melissa Murray, Marriage Rights and Parental Rights: Parents, the State, and Proposition 8, 5
STAN.J.CR. & C.L.357 (2009).

10. NationForMarriage, National Organization for Marriage Gathering Storm TV Ad,,
YOUTUBE (Apr. 7, 2009), hitp://www.youtube.com/user/NationForMarriage#p/w/99/Wp76ly2_Nol
(last visited June 16, 2012); Brian Montopoli, $.5 Million Spent on Anti-gay Marriage Ad, CBS NEWS
(Apr. 8, 2009, 10:29 AM), hitp://www.cbsnews.com/8301-503544_162-4928505-503544.html (last
visited June 16, 2012); National Organization for Marriage, National Organization for Marriage
Launches $500,000 Ad Campaign in New York, Pledges $1 Million in 2012 Elections (May 10, 2011),
http://www.nationformarriage.org/site/apps/nlnet/content2.aspx ?c=omL2KeNOLzH&b=5075189&ct=
9458165 (last visited June 16, 2012).

11. I use the term “gay rights advocates” throughout this Article because the issue of marriage
equality is understood largely as a sexual orientation—based priority. Nonetheless, gay rights advocates
represent a broad constituency of lesbian, gay, bisexual, and transgender individuals.

12.  See discussion infra Part 1. Nonetheless, some gay rights advocates have opposed attempts
to include more far-reaching religious exemptions in relationship-recognition laws. See Letter from
American Civil Liberties Union et al., to Lincoln Chafee, Governor of R.I. (June 28, 2011) (opposing
religious accommodations in Rhode Island’s civil union bill), available at http://www.
freedomtomarry.org/page/~/files/pdfs/Chafee%20letter_final pdf.

13.  See SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY: EMERGING CONFLICTS 1 (Douglas
Laycock et al. eds., 2008) [hereinafter SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY]; Thomas C.
Berg, What Same-Sex-Marriage and Religious-Liberty Claims Have in Common, 5 NW. J.L. & SOC.
PoL’Y 206 (2010); Alan Brownstein, Gays, Jews, and Other Strangers in a Strange Land: The Case
Jor Reciprocal Accommodation of Religious Liberty and the Right of Same-Sex Couples to Marry, 435
U.S.F.L. REV. 389 (2010); Taylor Flynn, Clarion Call or False Alarm: Why Proposed Exemptions to
Equal Marriage Statutes Return Us to a Religious Understanding of the Public Marketplace, 5 NW.
J.L. & Soc. PoL’Y 236 (2010); Maggie Gallagher, Why Accommodate? Reflections on the Gay
Marviage Culture Wars, 5 NW. J.L. & SOC. POL’Y 260 (2010); Ira C. Lupu & Robert W. Tuttle, Same-
Sex Family Equality and Religious Freedom, 5 NW. J.L. & Soc. POL’Y 274 (2010); Roger Severino,
Or for Poorer? How Same-Sex Marriage Threatens Religious Liberty, 30 HARV. J.L. & PUB. POL’Y
939 (2007); Marc D. Stem, Liberty v. Equality; Equality v. Liberty, 5 NW. J.L. & SoC. PoL’Y 307
(2010); Robin Fretwell Wilson, Insubstantial Burdens: The Case for Government Employee
Exemptions to Same-Sex Marriage Laws, 5 NW. J. L. & SOC. POL’Y 318 (2010) [hereinafter Wilson,
Insubstantial Burdens); Fredric J. Bold, Jr., Comment, Vows to Collide: The Burgeoning Conflict
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than sexual orientation scholars, have generated the bulk of this growing body
of work.'"* The recent scholarly turn toward the conflict between same-sex
marriage and religious freedom has been structured largely around proposals
made by a group of prominent religious liberty scholars, including Professors
Thomas Berg, Carl Esbeck, Richard Garnett, Douglas Laycock, and Robin
Fretwell Wilson. Their contributions have influenced not merely the academic
discourse but also the legislative trajectory of marriage equality. These
scholars, more recently joined by others,'’ have written to state lawmakers to

Between Religious Institutions and Same-Sex Marriage Antidiscrimination Laws, 158 U. PA. L. REV.
179 (2009); Maggie Gallagher, Banned in Boston: The Coming Conflict Between Same-Sex Marriage
and Religious Liberty, WEEKLY STANDARD, May 15, 2006, at 20 fhereinafter Gallagher, Banned in
Boston).

14.  But see Flynn, supra note 13; Chai R. Feldblum, Moral Conflict and Conflicting Liberties,
in SAME-SEX MARRIAGE AND RELIGIOUS LIBERTY, supra note 13, at 123. Professor Andrew
Koppelman has written extensively about both religious freedom and sexual orientation. See ANDREW
KOPPELMAN, RELIGIOUS NEUTRALITY IN AMERICAN LAW (forthcoming 2012) (manuscript on file
with author); ANDREW KOPPELMAN, THE GAY RIGHTS QUESTION IN CONTEMPORARY AMERICAN
LAW (2002).

15. Letter from Thomas C. Berg, St. Ives Professor, Univ. of St. Thomas Sch. of Law (Minn.),
Carl H. Esbeck, Professor of Law, Univ. of Mo., Robin Fretwell Wilson, Professor of Law, Wash. &
Lee Univ. Sch. of Law, Edward McGlynn Gaffney, Jr., Valparaiso Univ. Sch. of Law, Richard W.
Gamett, Professor of Law, Univ. of Notre Dame Law Sch., & Marc D. Stern, Acting Co-exec.
Dir./Gen. Counsel, Am. Jewish Cong., to Sheldon Silver, N.Y. Assemblyman (May 8, 2009)
[hereinafter Berg et al., N.Y. Letter]; Letter from Andrew Koppelman, John Paul Stevens Professor of
Law, Nw. Univ., Douglas Laycock, Yale Kamisar Collegiate Professor of Law, Univ. of Mich.,,
Michael Perry, Robert W. Woodruff Professor of Law, Emory Univ., & Marc D. Stem, Acting Co-
exec. Dir.,, Am. Jewish Cong., to John Lynch, Governor of N.H. (May 22, 2009) [hereinafter Laycock
et al, N.H. Letter], available at http://mirrorofjustice.blogs.com/files/newhampshireexemptions
lynch2.pdf; Letter from Andrew Koppelman, John Paul Stevens Professor of Law, Nw. Univ.,,
Douglas Laycock, Yale Kamisar Collegiate Professor of Law, Univ. of Mich., Michael Perry, Robert
W. Woodruff Professor of Law, Emory Univ., & Marc D. Stern, Acting Co-exec. Dir., Am. Jewish
Cong., to David A. Paterson, Governor of N.Y. (May 8, 2009) [hereinafter Laycock et al., N.Y.
Letter], available at mirrorofjustice.blogs.com/files/newyorkexemptionspatersonl.doc; Letter from
Michael Perry, Robert W. Woodruff Professor of Law, Emory Univ., Douglas Laycock, Robert E.
Scott Distinguished Professor of Law and Professor of Religious Studies, Univ. of Va., & Marc D.
Stern, Member, N.Y. Bar, to Lisa Brown, Senate Majority Leader, Wash. State Senate (Jan. 28, 2012)
[hereinafter Laycock et al, Wash. Letter], available at http://mirrorofjustice.blogs.con/files/
washington2012-me-too-brown.pdf; Letter from Robin Fretwell Wilson, Chair of 1958 Law Alumni
Professor of Law, Wash. & Lee Univ. Sch. of Law, Thomas C. Berg, James Oberstar Professor of Law
& Pub. Policy, Univ. of St. Thomas Sch. of Law (Minn.), Carl H. Esbeck, Professor of Law, Univ. of
Mo., Richard W. Gamett, Professor of Law, Univ. of Notre Dame Law School, & Marc D. Stemn,
Member of the N.Y. Bar for Legal Advocacy, to Brian E. Frosh, Md. State Sen., Chairman (Jan. 30,
2012) [hereinafter Wilson et al., Md. Letter], available at http://mirrorofjustice.blogs.com/files/
maryland-letter-1.pdf; Letter from Robin Fretwell Wilson, Professor of Law, Wash. & Lee Univ. Sch.
of Law, Thomas C. Berg, St. Ives Professor, Univ. of St. Thomas Sch. of Law (Minn.), Carl H.
Esbeck, Professor of Law, Univ. of Mo., Richard W. Garnett, Professor of Law, Univ. of Notre Dame
Law Sch., Marc D. Stern, Acting Co-exec. Dir./Gen. Counsel, Am. Jewish Cong., & Edward
McGlynn Gaffney, Jr., Professor of Law, Valparaiso Univ. Sch. of Law, to Paul A. Sarlo, Sen. of N.J.,
Senate Judiciary Comm. Chairman (Dec. 4, 2009) [hereinafter Wilson et al., N.J. Letter], available at
http:/mirrorofjustice.blogs.com/files/12-4-2009-nj-sarlo-ssm-letter-1.pdf; Letter from Robin Fretwell
Wilson, Class of 1958 Law Alumni Professor of Law, Wash. & Lee Univ. Sch. of Law, Thomas C.
Berg, James Oberstar Professor of Law & Pub. Pol’y, Univ. of St. Thomas Sch. of Law (Minn.), Carl
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recommend the inclusion of a “marriage conscience protection” in marriage
legislation."® The “marriage conscience protection” contains a series of
religious exemptions that purport to resolve the impending clashes between
marriage equality and religious freedom.'” As witnessed both by the course of

H. Esbeck, Professor of Law, Univ. of Mo., Richard W. Gamett, Professor of Law, Univ. of Notre
Dame Law Sch., Marc D. Stern, Member of the N.Y. Bar for Legal Advocacy, & Edward McGlynn
Gaffney, Jr., Professor of Law, Valparaiso Univ. Sch. of Law, to Dean G. Skelos, Senator of N.Y.
(May 17, 2011) [hereinafter Wilson et al., N.Y. Letter], available at http://www.nysun.com/files/law
professorsletter.pdf; Letter from Robin Fretwell Wilson, Chair of 1958 Law Alumni Professor of Law,
Wash. & Lee Univ. Sch. of Law, Thomas C. Berg, James Oberstar Professor of Law & Pub. Pol’y,
Univ. of St. Thomas Sch. of Law (Minn.), Carl H. Esbeck, Professor of Law, Univ. of Mo. Sch. of
Law, Richard W. Gamett, Professor of Law, Univ. of Notre Dame Law Sch., Marc D. Stem, Member
of the N.Y. Bar for Legal Advocacy, & Edward McGlynn Gaffney, Jr., Professor of Law, Valparaiso
Univ. Sch. of Law, to Rep. Jamie Pedersen, Wash. State Legislature, House Judiciary Comm. (Jan. 11,
2012) [hereinafter Wilson et al., Wash. Letter], available at http://mirrorofjustice.blogs.com/
files/washington-followup-house-members-6239-es2.7.2012-1.pdf. They also sent letters to Iowa
lawmakers, but the publicly available versions do not list the recipients. See Letter from Andrew
Koppelman, John Paul Stevens Professor of Law, Nw. Univ., Douglas Laycock, Yale Kamisar
Collegiate Professor of Law, Univ. of Mich., Michael Perry, Robert W. Woodruff Professor of Law,
Emory Univ., & Marc D. Stern, Acting Co-exec. Dir., Am. Jewish Cong. (July 15, 2009) {hereinafter
Laycock et al., Iowa Letter], available at http://mirrorofjustice.blogs.com/mirrorofjustice/2009/08/
memosletters-on-religious-liberty-and-samesex-marriage.html; Letter from Robin Fretwell Wilson,
Professor of Law, Wash. & Lee Univ. Sch. of Law, Thomas C. Berg, St. Ives Professor, Univ. of St.
Thomas Sch. of Law (Minn.), Carl H. Esbeck, Professor of Law, Univ. of Mo. Sch. of Law, Richard
W. Gamett, Professor of Law, Univ. of Notre Dame Law Sch., Marc D. Stem, Acting Co-exec.
Dir./Gen. Counsel, Am. Jewish Cong., & Edward McGlynn Gaffney, Jr., Professor of Law, Valparaiso
Univ. Sch. of Law (July 9, 2009) [hercinafter Wilson et al., lowa Letter], available at
http://mirrorofjustice.blogs.com/files/2009-07-12-iowa-letter-final.doc.

16. See Letter from Thomas C. Berg, St. Ives Professor, Univ. of St. Thomas Sch. of Law
(Minn.), Carl H. Esbeck, Professor of Law, Univ. of Mo., Robin Fretwell Wilson, Professor of Law,
Wash. & Lee Univ. Sch. of Law, & Richard W. Garnett, Professor of Law, Univ. of Notre Dame Law
Sch., to John Lynch, Governor of N.H. (May 1, 2009) [hereinafter Berg et al., N.-H. Letter]; Letter
from Thomas C. Berg, St. Ives Professor, Univ. of St. Thomas Sch. of Law (Minnesota), Carl H.
Esbeck, Professor of Law, Univ. of Mo., Robin Fretwell Wilson, Professor of Law, Wash. & Lee
Univ. Sch. of Law, & Richard W. Garnett, Professor of Law, Univ. of Notre Dame Law Sch., to John
Baldacci, Governor of Me. (May 1, 2009) [hereinafier Berg et al., Me. Letter}, available at
http://mirrorofjustice.blogs.com/files/sp-384-me-letter-to-governor.pdf;, Letter from Douglas Laycock,
Yale Kamisar Collegiate Professor of Law, Univ. of Mich., to John Baldacci, Governor of Maine (Apr.
30, 2009) [hereinafter Laycock, Me. Letter]; Letter from Douglas Laycock, Yale Kamisar Collegiate
Professor of Law, Univ. of Mich., to Christopher G. Donovan, Speaker of the House, Conn. (Apr. 21,
2009) [hereinafier Laycock, Conn. Letter], available at hitp://www .nationformarriage.org/atf/cf/%
7B39D8B5C1-F9FE-48C0-ABE6-1029BA77854C%7D/Laycock.pdf; Letter from Thomas C. Berg,
St. Ives Professor, Univ. of St. Thomas Sch. of Law (Minn.), Carl H. Esbeck, Professor of Law, Univ.
of Mo., Robin Fretwell Wilson, Professor of Law, Wash. & Lee Univ. Sch. of Law, & Richard W.
Garnett, Professor of Law, Univ. of Notre Dame Law Sch., to Christopher G. Donovan, Speaker of the
House, Conn. (Apr. 20, 2009) [hereinafter Berg et al., Conn. Letter].

17.  The provision proposed during the Connecticut legislature’s codification of marriage
equality is illustrative:

No individual and no religious corporation, entity, association, educational institution, or

society shall be penalized or denied benefits under the laws of this state or any subdivision

of this state, including but not limited to laws regarding employment discrimination,

housing, public accommodations, licensing, govemment grants or contracts, or tax-exempt

status, for refusing to provide services, accommodations, advantages, facilities, goods, or
privileges related to the solemnization of any marriage, for refusing to solemnize any
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the legislative debates and the resulting religious accommodations included in
marriage laws, religious liberty scholars are having a direct and substantial
impact on the issue.

All parties involved—lawmakers, Christian Right activists, religious
organizations, gay rights advocates, and legal scholars—seem to agree on one
thing: marriage presents a unique and highly significant issue that promises
equality for lesbians and gay men at the same time that it threatens the right of
religious organizations and individuals to discriminate.'® Despite this
consensus, the commentary generally misapprehends the root of the issue—
religious objections to the underlying sexual orientation—based identity claim.

The focus on religious exemptions in the marriage context fails to reflect
where issues actually arises—and will continue to arise—on the ground. Clashes
between sexual orientation equality and religious freedom prominently feature
same-sex relationships, rather than same-sex marriages. Religious objections
are based largely on the public, relational component of sexual orientation—the
fact that lesbians and gay men enact their sexual orientation through same-sex
relationships.'® It is this public, relational enactment of sexual orientation
identity—not the form of the enactment—that increasingly animates sexual
orientation discrimination based on religious views.”’

marriage, or for refusing to treat as valid any marriage, where such providing, solemnizing,

or treating as valid would cause that individual or religious corporation, entity[,]

association, educational institution, or society to violate their sincerely held religious

beliefs.
Berg et al., Conn. Letter, supra note 16, at 7-8. The more recent version is lengthier and reflects some
revisions. See infra note 53.

18. This debate tends to make a monolith out of religion, casting religious believers as anti-gay
rights and erasing pro-gay religious groups and individuals.

19. I frequently use the terms “lesbian” and “gay” throughout this Article. I do this to track the
relevant scholarly literature, advocacy discourse, and public commentary. It is important to recognize,
however, that bisexuals may also enact their sexual orientation identity through same-sex relationships
and similarly suffer sexual orientation discrimination arising out of such relationships. I intend
bisexuals to be covered by the antidiscrimination norms I articulate, and I want to emphasize at the
outset that bisexuals, like lesbians and gay men, are vulnerable to the same perverse effects of the
religious exemptions analyzed in this Article.

20. Indeed, as both law and culture have increasingly recognized lesbian and gay equality,
discrimination against lesbians and gay men has shifted from per se rejection of homosexuality toward
rejection of lesbians and gay men as same-sex couples, including but not limited to married couples.
Mitt Romney’s position is illustrative of an increasingly common conservative position—professed
opposition to anti-gay discrimination and simultaneous opposition to legal recognition for same-sex
couples. See Michael D. Shear & Ashley Parker, Lectern Gone, Romney Finds More Success, N.Y.
TIMES, Oct. 25, 2011, at Al (explaining Mitt Romney’s position that he is “against discrimination”
against lesbians and gay men but “oppose[s] gay marriage and civil unions”). Indeed, Professor
Melissa Murray documents how the campaign for Proposition 8, which eliminated the right to marry
for same-sex couples in California, disaggregated arguments against marriage recognition from
arguments against homosexuality. See Murray, supra note 9, at 372-79 (explaining how in a campaign
ad, Proposition 8 proponents “attempt[] to distance opposition to same-sex marriage from bigotry and
homophobia” and instead focus on “anti-state rhetoric” and the consequences of “genderless”
marriage).
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In some ways, marriage is a logical location in which to resolve conflicts
between same-sex relationships and religious objections. Marriage is a public,
relational enactment of sexual orientation identity, and the expansion of
marriage equality to more states might very well mean that more conflicts
between same-sex couples and religious objectors arise. But despite its political
appeal, the focus on marriage obscures the centrality of the public, relational
component of sexual orientation for purposes of understanding both sexual
orientation equality and religious objections. Discrimination against married
same-sex couples, while based rhetorically on marriage, will at its core be
based on sexual orientation. Moreover, simply treating married same-sex
couples like married different-sex couples does not solve the problem of sexual
orientation discrimination. Rather, same-sex couples must be treated equally
across relationship contexts; their relationships, regardless of marital
designations, should be the center of the equality analysis. Only by including a
relationship-based  understanding of sexual orientation identity in
antidiscrimination law—and then addressing religious exemptions in the
antidiscrimination domain—will we achieve a robust sexual orientation-based
antidiscrimination regime, in which same-sex couples and different-sex couples
are treated equally.”!

Accordingly, this Article challenges the framework that views marriage
equality as both the basis for relationship-based sexual orientation
nondiscrimination and the proper domain for religious exemptions from such
nondiscrimination norms. Put simply, I reject the use of marriage as
antidiscrimination law, both for lesbians and gay men and for religious
objectors.

While the focus on marriage obscures the centrality of same-sex
relationships, the “marriage conscience protection,” which purports to
accommodate religious objections to same-sex marriage specifically, would in
practice burden lesbians and gay men based on their relationships more
generally. Through provisions authorizing religious objectors to refuse to “treat
as valid” any same-sex marriage and extending religious exemptions to secular,
commercial actors, the “protection” would reach far outside the marriage
context and permit discrimination against same-sex couples throughout the life
of their (marital) relationships.”?> The proposal would permit discrimination

21.  Even for those opposed to sexual orientation equality or invested in religious objections
trumping sexual orientation equality, a more consistent and coherent resolution will derive from a
focus on antidiscrimination law, rather than marriage. In antidiscrimination law, religious objectors
might achieve exemptions that a resolution solely in marriage law would otherwise restrict. An
antidiscrimination exemption, for instance, might extend accommodation to situations involving same-
sex couples generally, rather than merely married or soon-to-be-married couples.

22. I sometimes include “marital” in parentheses to emphasize that the proposed religious
exemptions would impact same-sex relationships that happen to manifest themselves in a marital form.
In other words, the marital form of same-sex relationships is largely ancillary to both the
discrimination experienced by the couple and the basis for the religious exemptions.
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that, in many cases, would be prohibited under the evolving framework of state
antidiscrimination law. As more couples have access to marriage and choose to
marry, more lesbians and gay men that had been protected by sexual orientation
antidiscrimination laws would come within the coverage of religious carve-outs
from marriage laws. Such carve-outs would allow religious organizations, as
well as in some cases employers, property owners, and small businesses, to
discriminate against married same-sex couples leading up to and throughout the
course of their marriages, in situations far removed from marriage itself. They
would do so at a moment when antidiscrimination law is beginning to protect
lesbians and gay men in their relationships, rather than simply as individuals.
Therefore, the religious exemptions may have significant unintended
consequences, unraveling antidiscrimination protections states have adopted in
a range of contexts unrelated to marriage and threatening progress toward an
antidiscrimination regime that accounts for same-sex relationships under the
rubric of sexual orientation.

Worse yet, using the label of “marriage conscience protection,” rather
than sexual orientation discrimination, would shroud the actual occurrence, at
least as a legal matter, of such discrimination. Episodes of discrimination that
would otherwise be handled in antidiscrimination law, whether or not an
exemption existed, would instead hide behind the veil of marriage. In the end,
careful analysis of the proposed “marriage conscience protection” reveals that
the current debate implicates much more than marriage. At stake is a broader
vision of sexual orientation nondiscrimination.”

23. In distancing lesbian and gay equality from marriage and identifying the dangers of
undertaking antidiscrimination work in the marriage context, this Article contributes to scholarship on
the limitations and constraints of marriage equality as the gay rights priority. But it does so from a
unique angle, drawing on a different substantive body of law and resisting a normative evaluation of
marriage as an institution. Scholars have criticized the gay rights movement’s prioritization of
marriage to the extent that it limits the range of sexual and intimate relationships that can compete for
legitimacy. See Katherine M. Franke, The Domesticated Liberty of Lawrence v. Texas, 104 COLUM. L.
REV. 1399, 1414 (2004) [hereinafter Franke, Domesticated Liberty] (“But it is wrong to understand the
fight for gay marriage as a fight for sexual freedom . . . .”); see also Judith Butler, Is Kinship Always
Already Heterosexual?, in LEFT LEGALISM/LEFT CRITIQUE 229, 233 (Wendy Brown & Janet Halley
eds., 2002); MICHAEL WARNER, THE TROUBLE WITH NORMAL: SEX, POLITICS, AND THE ETHICS OF
QUEER LIFE 96-98 (1999); Lisa Duggan, The Marriage Juggernaut, 21 GAY COMMUNITY NEWS 5, 5
(1996). In this view, a marriage-centered movement emphasizes lesbian and gay assimilation to
heterosexual norms, instead of appreciating nonnormative sexual practices that resonate with the
origins of the gay rights movement. See WARNER, supra, at 88-89, 113; see also Elizabeth M. Glazer,
Sodomy and Polygamy, 111 CoOLUM. L. REV. SIDEBAR 66, 77 (2011), http://www.
columbialawreview.org/assets/sidebar/volume/111/66_Glazer.pdf, Melissa Murray, Marriage as
Punishment, 112 COLUM. L. REV. 1, 59-63 (2012). A related family law critique challenges marriage
as the privileged location for family-based rights and benefits, arguing that marriage equality produces
selective equality, delivering rights and benefits to lesbian and gay families that conform to entrenched
norms of coupling, monogamy, and nuclear-family parenting. See NANCY D. POLIKOFF, BEYOND
(STRAIGHT AND GAY) MARRIAGE 84 (2008) (arguing that marriage “is not a sensible approach toward
achieving just outcomes for the wide range of family structures in which LGBT people, as well as
many others, live”); see also Melissa Murray, What's So New About the New lllegitimacy?, 20 AM. U.
J. GENDER SOC. POL’Y & L. 387, 433 (2012); Duggan, supra, at 5; Paula L. Ettelbrick, Marriage Must
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This Article proceeds in four parts. Part I provides important background
by describing the current debate over religious liberty and marriage for same-
sex couples and setting out the evolving legal framework against which this
debate occurs. First, I show how the public debate and scholarly commentary
on marriage equality frames marriage as presenting a novel, unique set of
issues for religious freedom. Next, I focus on the “marriage conscience
protection” proposed by prominent religious liberty scholars in both academic
publications and letters to state lawmakers. While the “marriage conscience
protection” purports to provide religious exemptions in the specific context of
marriage, it threatens to alter more general antidiscrimination norms relating to
lesbians and gay men. Accordingly, the final section of Part I shows that the
“marriage conscience protection” intervenes against a framework of state
antidiscrimination law that includes protections based on sexual orientation in,
among other areas, public accommodations, employment, and housing. Of
course, marriage would usher in a sweeping change in lesbian and gay equality
and may in fact pose significant obstacles for organizations and individuals
with religious objections to sexual orientation nondiscrimination. Moreover, the
special status of marriage legally, religiously, and culturally accounts in part for
the way in which it is being singled out. Yet, as I argue, this special attention to
marriage has more rhetorical and political appeal than conceptual coherence.
The most significant stakes relate to antidiscrimination law, not marriage.

In Part II, I show how the current debate misidentifies same-sex marriage
as central to the conflict between sexual orientation nondiscrimination and
religious freedom when, in fact, same-sex relationships in general are at issue.
Lesbians and gay men enact their sexual orientation through same-sex
relationships, and same-sex relationships, rather than same-sex marriages, are

Not Eclipse Other Family Organizing, 21 GAY COMMUNITY NEWS 25, 25 (1996); Cathy Cohen, The
Price of Inclusion in the Marriage Club, 21 GAY COMMUNITY NEWS 27, 27 (1996); cf. Vivian
Hamilton, Mistaking Marriage for Social Policy, 11 VA. J. SoC. POL’Y & L. 307, 314 (2004). Yet
critics coming from both sexual freedom and family law perspectives are increasingly careful to
register their support for marriage equality. Eschewing justifications based on sexual liberty or family
policy, they instead voice their support in the language of civil rights and equality. See POLIKOFF,
supra, at 84 (“Advocating marriage for same-sex couples is a sensible way to champion equal civil
rights for gay men and lesbians.”); Katherine M. Franke, Marriage Is a Mixed Blessing, N.Y. TIMES,
June 24, 2011, at A25 (describing same-sex marriage as a “historic civil rights victory™); Nancy D.
Polikoff, For the Sake of All Children: Opponents and Supporters of Same-Sex Marriage Both Miss
the Mark, 8 N.Y. CITY L. REV. 573, 573 (2005) (I urge supporters [of marriage for same-sex couples]
to base their right-to-marry arguments on equality and, when considering the interests of children, to
advocate for the social and legal supports necessary for optimal child outcomes in all families.”).
Nonetheless, their appeal to nondiscrimination principles should not be mistaken for an endorsement
of marriage as the key to lesbian and gay equality; such a move would run directly counter to their
compelling critiques. In recognizing both the strengths and weaknesses of viewing marriage through
an equality lens, these scholars find common ground with my intervention, which warns of the dangers
of working out sexual orientation equality in marriage rather than in antidiscrimination law. Moreover,
just as marriage equality will fail to do all of the important work of sexual liberation and family law
reform, I argue that it will also fail to do all of the work of antidiscrimination law and may in fact
produce outcomes that threaten gains made in the antidiscrimination domain
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at the core of the debate over marriage recognition and religious objections. In
fact, the cases cited by religious liberty scholars and advocates underscore the
breadth of the conflict and point to the relational component of sexual
orientation identity at stake. Indeed, the most prominent examples of conflicts
between same-sex couples and religious objectors implicate antidiscrimination
law’s impact on same-sex relationships, regardless of marriage.

Understanding the way in which same-sex relationships enact and give
content to lesbian and gay identity suggests the importance of including
discrimination against same-sex relationships within sexual orientation
antidiscrimination law. Yet, as I show in Part III, antidiscrimination law
historically has approached sexual orientation in a static, individualistic way
that forecloses protection for the public, relational enactment of lesbian and gay
identity. Fortunately, however, there are key indications that antidiscrimination
law is moving toward greater coverage of same-sex relationships, due in part to
the marriage equality campaign. Nonetheless, we are yet to arrive at a robust
sexual orientation nondiscrimination norm that includes same-sex relationships.
To that end, I sketch the contours of an antidiscrimination regime that protects
same-sex relationships under the rubric of sexual orientation.

Finally, in Part IV, | show that while the religious exemptions proposed
by prominent religious liberty scholars purport to relate specifically to
marriage, they would in fact cut back on general sexual orientation
nondiscrimination principles and threaten progress made in antidiscrimination
law. These exemptions would permit discrimination against same-sex
relationships (and thereby permit sexual orientation discrimination otherwise
prohibited under state antidiscrimination law), but would do so under the
banner of marriage, thus obscuring the actual discrimination at stake. They
would authorize discrimination against same-sex relationships, throughout the
couples’ married lives and in situations far removed from marriage, and yet
would channel such discrimination through religious accommodations relating
to marriage. In carving out same-sex relationships from sexual orientation
antidiscrimination law and doing so through marriage regulation, the proposed
religious exemptions would foreclose the promise of effective sexual
orientation nondiscrimination and, at the same time, obscure the lesbian and
gay identity claims and corresponding sexual orientation discrimination at
stake.

Let me be clear at the outset: I support limited exemptions for religious
objectors to sexual orientation nondiscrimination. My support is animated by a
normative commitment to religious freedom. I do not, however, support
exemptions that nominally relate to marriages of same-sex couples but
effectively deprive such couples of significant antidiscrimination protections
that should protect all same-sex relationships. Therefore, any such exemptions
should be in antidiscrimination, rather than marriage, law. I believe that the
religious liberty scholars proposing the “marriage conscience protection” are
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acting in good faith to protect those with sincere religious beliefs opposed to
sexual orientation equality. But I fear that their proposal would have
unintended consequences by providing many organizations and individuals a
broad license to discriminate against same-sex couples. In the end, I share
significant common ground with the scholars of whom I am critical. Indeed,
some of them have written explicitly about their support for both marriage
equality and religious liberty.24 But while these scholars are attempting to
balance the interests of same-sex couples and religious objectors specifically in
the marriage context, my analysis exposes both the breadth of the interests at
stake and the far-reaching implications of their attempt to strike a balance in
marriage law. Therefore, 1 argue that the consideration and resolution of the
competing interests should occur explicitly in the domain of antidiscrimination
law.

L
MARRIAGE EXCEPTIONALISM

A. The Current Discourse

Debates over marriage for same-sex couples increasingly focus on
religious liberty issues. As states legislate marriage recognition, scholars and
advocates urge lawmakers to codify religious accommodations for
organizations and individuals opposed to same-sex marriage.”’

The inclusion of religious interests specifically within discussions of
marriage equality makes sense for both gay rights proponents and Christian
Right detractors. For advocates and public officials sympathetic to gay rights, it
is politically expedient.26 In New Hampshire, for instance, the inclusion of
religious exemptions allowed lawmakers, under threat of gubernatorial veto, to
codify marriage equality. Gay rights advocates were happy to sign on. As the
head of New Hampshire Freedom to Marry remarked, “It’s a good compromise
that makes sense . . . .’

24.  See Berg, supranote 13, at 207; Laycock et al,, N.Y. Letter, supra note 15, at 1.

25. Because of weakened constitutional protections for religious free exercise, legislative
solutions are the most viable in this setting. See Emp’t Div., Dep’t of Human Res. v. Smith, 494 U.S.
872 (1990); Lupu & Tuttle, supra note 13, at 287-88.

26. Cf Martha Minow, Should Religious Groups Be Exempt from Civil Rights Laws?, 48 B.C.
L. REV. 781, 783 (2007) (“Avoiding direct confrontation between the government and religious groups
over antidiscrimination norms may also appeal to civil rights advocates who identify real risks of
severe backlash in the broader community.”).

27.  Kevin Landrigan, Religion Clause Is Added to Gay Marriage Proposal, NASHUA TEL.,
May 30, 2009, at Al; see also Andrew Sullivan, The New Hampshire Formula, DAILY DiSH (June 3,
2009),  http://www theatlantic.com/daily-dish/archive/2009/06/the-new-hampshire-formula/201003/
(last visited June 17, 2012) (“[T]he inclusion in a same-sex marriage bill of an explicit exception for
religious organizations seems to me to be a powerful combination, which both assures civil equality
and religious freedom, which seems to be the main fear of those who oppose equality.”). Nonetheless,
gay rights advocates and sympathetic officials have resisted more sweeping religious exemptions. In
Rhode Island, leading movement advocates urged the Governor to reject the religious accommodations
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For advocates representing religious interests opposed to marriage
equality, the focus on accommodation in the context of marriage attempts to
address a potentially messy area of law and to propose remedies for situations
that may very well arise on the ground.”® At the same time, depicting marriage
for same-sex couples as the central threat to religious freedom seizes on the
high-stakes, high-profile nature of the issue. The National Organization for
Marriage (NOM), for instance, flooded the airwaves with an advertisement
cataloging the harmful effects of same-sex marriage on “everyday Americans”
who, for instance, “must choose between [their] faith and [their] job[s].”*®
NOM gave the advertisement an ominous title—“Gathering Storm.”*°

Indeed, same-sex marriage has provided a vehicle for Christian Right
advocates to frame their constituents’ concerns in terms of discrimination.’' As
the National Litigation Director of the Becket Fund for Religious Liberty
declared, “Giving legal recognition to same-sex marriages promises to unleash
a host of legal and financial penalties on those who conscientiously object to
it....”? While religious objections are sincerely felt—and some of those

included in the civil union bill. See Letter from American Civil Liberties Union et al., supra note 12.
Governor Lincoln Chafee signed the bill reluctantly, noting the dangers of the broad religious
exemptions. Abby Goodnough, Rhode Island Senate Approves Civil Unions After Marriage Measure
Falters, N.Y. TIMES, June 30, 2011, at A16; see also Jacqueline L. Salmon, Faith Groups Increasingly
Lose Gay Rights Fights, WASH. POST, Apr. 10, 2009, at A4 (“Gay rights groups said they do not
object to making faith groups’ religious jobs exempt from the discrimination laws but that offering
services to the public is different.”).

28.  Asthe New York Times put it, “a long series of court battles regarding same-sex marriage
and religious freedom could be in the offing, with ample room, given the multiplicity of statutes and
complexity of precedents, for unpredictable, inconsistent and controversial rulings.” Peter Steinfels,
Beliefs: Advocates on Both Sides of the Same-Sex Marriage Issue See a Potential Clash with Religious
Liberty, N.Y. TIMES, June 10, 2006, at Al1. Licensure is an area in which marriage recognition might
create new conflicts, with clerks objecting to issuing licenses to same-sex couples. See Thomas
Kaplan, Settled in Albany, Gay Marriage Is Still Drawing Opposition, N.Y. TIMES, July 13, 2011, at
A20.

29. NOM Launches Nationwide “Two Million for Marriage” Initiative!, NAT'L ORG. FOR
MARRIAGE (Apr. 8, 2009), http://www.nationformarriage.org/site/apps/nlnet/content2.aspx?c=omL2K
eNOLzH&b=5075189&ct=6877701 (last visited June 17, 2012).

30. Id

31. See David Crary, Are the Victims Now the Victimizers?, L.A. TIMES, June 19, 2011, at
A25; ¢f. NeJaime, supra note 7, at 32325 (exploring rights claims by Christian Right advocates).

32. New Hampshire Gov.’s Same-Sex ‘Marriage’ Religious Freedom Plan Applies Only ‘In
Some Instances,” CATHOLIC NEWS AGENCY (May 15, 2009, 8:14 PM), http://www catholicnews
agency.com/news/new_hampshire_gov.s_samesex_marriage_religious_freedom_plan_applies_only_i
n_some_instances/ (last visited June 17, 2012); see also Severino, supra note 13, at 942. Severino, a
Becket Fund lawyer, argues that “[t}he movement for gay marriage is on a collision course with
religious liberty.” /d. Matthew J. Franck, Director of the William E. and Carol G. Simon Center on
Religion and the Constitution at the Witherspoon Institute, strikes a similar note. See Matthew J.
Franck, Advocating Same-Sex Marriage: Consistency Is Another Victim, PUB. DISCOURSE, Dec. 15,
2011, http://www.thepublicdiscourse.com/2011/12/4451 (last visited June 17, 2012) (“Religious
dissenters from the new dispensation, in many tens of millions, will be second-class citizens, and will
be chased out of many professions and avenues of business if they will not abandon what their faiths
teach them about marriage. Their hospitals, schools, and charitable organizations will be pressured to
drop their religious scruples, and to silence their moral witness.”).
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objections might very well be suitable for accommodation—some Christian
Right advocates use the issue of same-sex marriage to cast lesbians and gay
men as oppressors, seeking to use the force of the state to stamp out belief
systems with which they disagree.”® For instance, Catholic Charities’ decision
in Washington, D.C., to terminate spousal benefits creates a politically
compelling message for religious opposition to gay rights: the benefit to same-
sex couples is depicted as a net loss for society, and institutions that society
values claim that they can no longer participate in public life.>*

While Christian Right leaders attempt to block marriage equality
legislation, they also have developed a strategy to cope with the momentum
built by gay rights advocates. Rather than simply oppose marriage equality
laws, advocates urge inclusion of religious exemptions in the legislation. In
Washington State, for instance, religious leaders secured stronger
accommodations during the amendment process.3 5 And in Connecticut, NOM
joined a religious liberty coalition urging broader religious exemptions during
the state legislature’s codification of the court decision ordering marriage
equality.*® This move is illustrative of a broad shift on the gay rights front: as
state actors have accepted gay equality norms, religious opponents have shifted
from straightforward claims against sexual orientation-based protections to
defensive claims that seek to limit or narrow such protections.37

It is not only advocates and lawmakers who situate religious objections
- specifically in the context of marriage. Legal scholars analyzing the conflicts
between gay rights and religious freedom repeatedly position same-sex
marriage as the threat to religious liberty and thereby locate marriage as a novel
issue in the conflict between sexual orientation nondiscrimination and religious
freedom. Professor Mary Ann Glendon issued an early warning, arguing that
“[e]very person and every religion that disagrees [with same-sex marriage] will
be labeled as bigoted and openly discriminated against. The ax will fall most
heavily on religious persons and groups that don’t go along. Religious

33. Professor Murray charts this shrewd deployment in the Proposition 8 campaign. See
Murray, supra note 9, at 103.

34. 1In a letter to President Obama critical of the administration’s position on the federal
Defense of Marriage Act, Archbishop Timothy Dolan, President of the U.S. Conference of Catholic
Bishops, claimed, “Society will suffer when religious entities are compelled to remove themselves
from the social service network due to their duty to maintain their institutional integrity and not
compromise on basic moral principles.” USCCB Staff’ Analysis of Recent Threats to Marriage April-
August 2011, attached to Letter from Timothy Dolan, Archbishop of N.Y. & President of U.S.
Conference of Catholic Bishops, to Barack Obama, President of the U.S., (Sept. 20, 2011).

35. See Lomet Tumbull, Gay-Marriage-Bill Change Would Exempt Religious-School
Chapels, Gives Clergy Right Not to ‘Recognize’ Wedlock, House Schedules Floor Vote on Bill
Wednesday, SEATTLE TIMES, Feb. 8, 2012, at B1.

36. See NOM Joins CT Religious Liberty Campaign!, NAT'L ORG. FOR MARRIAGE,
http://www .nationformarriage.org/site/apps/nlnet/content2.aspx ?c=omL2KeNOLzH&b=5075189&ct=
6908783 (last visited June 17, 2012).

37. See Douglas NeJaime, New Entrants Bring New Questions, 19 L. & SEXUALITY 181, 185
(2010); Murray, supra note 9, at 152.











































































































































































