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protections and toward thinking about how politics shapes how federalism
works in practice. But the argument is very wrong in how it understands how
party politics work in the United States, who has an interest in protecting
states against federal encroachment, and what federalism is all about.

In reverse order, the “federalism” protected by political safeguards is, as
Kramer states directly, the regulatory authority of state governments.”** As
discussed in Part II, this is a mistake. Normative theories of federalism
suggest that we should be concerned about the ability of state majorities to
set state policy—and the extent of state authority and the majority’s ability
to set policy are not necessarily the same thing. Certain increases in state
authority can make state elections more second order and therefore reduce
the degree to which state majorities can and do use state elections to
implement state policy.

This is particularly true for the types of questions that Kramer’s theory
is designed to answer. When Congress passes laws that enhance state
authority but decrease the impact of local democracy, state officials may
support it—but not to the benefit of federalism. A number of scholars—
notably John McGinnis, Ilya Somin, and Lynn Baker**>—have made just this
point with respect to conditional spending cases like South Dakota v. Dole*®
and NFIB v. Sebellius®’ State officials may like conditional grants of
spending, as it gives them more money and thus more authority. But such
conditional spending can, theoretically at least, reduce the degree to which
local preferences drive policy outcomes by making it harder for voters to
allocate responsibility.??® Further, the federal government can act as a “cartel
manager,” reducing competition by effectively ensuring that states adopt the
same policies and do not undercut one another.?” In these ways, conditional
spending can increase state authority while at the same time reducing

204. Kramer, Putting the Politics Back in, supra note 26, at 222,

205. See Lynn A. Baker, Conditional Federal Spending After Lopez, 95 COLUM. L. REV. 1911,
1914 (1995) (characterizing South Dakota v. Dole, 483 U.S. 203 (1987), as creating an “easy end
run” around constitutional limits to the federal regulation of states); Lynn A. Baker, The Revival of
States’ Rights: A Progress Report and a Proposal, 22 HARV. J.L. & PUB. POL’Y 95, 101 (1998)
(same); McGinnis & Somin, supra note 81, at 117 (arguing that even “noncoercive” grants
undermine federalism); Ilya Somin, Closing the Pandora’s Box of Federalism: The Case for
Judicial Restriction of Federal Subsidies to State Governments, 90 GEO. L.J. 461, 462 (2002)
(same). For what it’s worth, I have no strong opinion on how these cases should come out.

206. 483 U.S. 203 (1987).

207. 132 S. Ct. 2566 (2012).

208. See McGinnis & Somin, supra note 81, at' 118 (suggesting that federal grants operate as
bribes to suppress vertical competition). McGinnis and Somin generalize this point as an
outworking of the commandeering doctrine. However, there is a possible counternarrative here.
Heather Gerken argues, for example, that states continue to exercise substantial power even when
they are commandeered: it is the “power of the servant” (rather than the sovereign) to refuse to
follow orders and thereby force the national government to respond. Heather K. Gerken, Of
Sovereigns and Servants, 115 YALE L.J. 2633, 2635 (2006).

209. McGinnis & Somin, supra note 81, at 117-18.
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diversity, fit, innovation, and sorting. Kramer is wrong to focus on state
authority instead of state democracy.

Second, the concept of “safeguards” in both Kramer and Wechsler’s
work is substantially problematic. Central to both versions of the safeguards
argument is the idea that someone—state officials or state-party bosses,
perhaps—wants to maximize the authority of state governments. But as
Daryl Levinson argues, this theory has no microfoundations.?'° The
individual incentives of state legislators, governors, administrators, and
activists at the state level run in many directions. It is not necessary, or even
likely, that they will seek to maximize the power of state governments.?!! As
Levinson has shown in a number of contexts, the assumption that individuals
in government institutions will necessarily engage in “empire building” on
behalf of the institutions in which they work lacks both theoretical
underpinning and empirical evidence.”'* Government officials do not have
the direct pecuniary incentives to maximize the size and power of their
institutions that corporate officials often have. Individual state legislators
may achieve their ideological or policy goals by granting power to
institutions other than the state legislature, or may focus on growing their
power inside their institution rather than enhancing the power of the
institution relative to others.?'* Alternatively, a legislator may grant power
to the executive for the sake of a later appointment or other favor. Nor is
there any systematic reason to believe that an elected official’s electoral
chances increase when the power of the institution of which she is a part
increases.”'* Legislators avoid electoral risk by granting power to executives
and thus avoiding responsibility; executives might do the same by vetoing
bills that would give them authority. Similarly, an official may believe that
her reelection chances are enhanced if power is allocated to another, more
effective branch or level of government controlled by a copartisan.?'®

So, the individual incentives of state officials do not necessarily push
them to enhance the power of their state vis-a-vis the federal government.
There is similarly no reason to believe that federal officials seek to enhance
the power of the federal government at the cost of the states. Levinson levies
this summary critique: “Subtract the assumption of empire-building,

210. Daryl J. Levinson, Empire-Building Government in Constitutional Law, 118 HARV. L.
REV. 915, 940-41 (2005).

211. Id

212. Id. at 923-37.

213. Id. at 926-29; see also Marci A. Hamilton, The Elusive Safeguards of Federalism, 574
ANNALS AM. ACAD. POL. & Soc. SC1., Mar. 2001, at 93, 98-99 (discussing politicians’ individual
incentives).

214. See Levinson, supra note 210, at 929-31 (describing electoral incentives).

215. Id at 952-55.



2017] Federalism and State Democracy 807

however, and the political safeguards solutlon disappears along with the
problem it is meant to solve.”*'¢

Levinson’s critique of the very idea of “safeguards” has even greater
weight in a world where state elections are largely second order. To the
extent that state officials’ reelection chances turn on the fortunes of the
President and the national parties, their interest (at least their short-term
electoral interest) in autonomy becomes largely dependent on how that
autonomy would affect perceptions of the President in their states. A state
legislator may have interests in reducing state authority if doing so would
make her copartisan president’s program more successful. Or it may go the
other way if greater state authority would make the policy more effective and
hence more popular. The reverse is true for party officials from the
opposition party. State authority may allow opposition-party state officials
to gum up the works of the President’s program, or alternatively, state
officials may refuse authority on the grounds that accepting it would make
the policy work better. Similarly, federal officials may view granting power
to states as a way of making better policy, improving both their electoral
chances and those of their copartisans at the state level, or they may be
intensely skeptical of doing so if it would help the other party. In a world
where national-party preference determines the result of all types of elections
(which is not quite our world, as noted above), the likelihood of federal
empire building or of state political figures safeguarding anything is
contingent on how it helps or hurts the parties in a given context. It is not a
hardwired part of the political system. In such a world, no one can be counted
on to safeguard anything except, perhaps, the party’s interest.

Finally, Kramer’s view of parties—that state parties were dominant in
determining federal elections for most of American history—is simply not
true, as it ignores the huge swings in power between state and national
political figures over time and the extent to which state elections have been
second order.?'” Kramer acknowledges in his work that parties by the 1990s
had become more centralized and programmatic.”'® But he did not see how
much more programmatic and nationalized (if not centralized) they would
become.?’® As the data on polarization makes clear, today’s parties are

216. Id. at 940.

217. That the parties change in form over time has been invoked as a reason to ignore safeguards
arguments in constitutional adjudication. See Lynn A. Baker, Putting the Safeguards Back into the
Political Safeguards of Federalism, 46 VILL. L. REV. 951, 960 (2001).

218. See Kramer, Putting the Politics Back in, supra note 26, at 281-82 (describing shifts in
party structure and function toward the end of the century). Further, even before the rise of
polarization, the weakness of state parties (in the 1960s and 1970s) meant that federal elected
officials were increasingly independent of the influence of state-party organizations. See Kaden,
supra note 90, at 862—67.

219. The degree of centralization is disputed. See Paul Frymer & Albert Yoon, Political
Parties, Representation, and Federal Safeguards, 96 NW. U. L. REV. 977, 980 (2002) (discussing
party centralization); see also Kathleen Bawn et al., 4 Theory of Political Parties: Groups, Policy
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extremely programmatic, with Republicans and Democrats almost entirely
differentiated by ideology—and with party medians continuing to move
further apart.??

But Kramer also ignores how much the parties changed before the
modern period. Different eras saw massive changes in the degree of
centralization and of the programmatic nature of the parties.”?' For instance,
after the Realignment of 1896, the parties became much more clearly
programmatic than they had been before. Rates of party-line voting in
Congress and the degree of centralized control both increased
substantially.?2?

Further, Kramer focuses almost exclusively on the way that state and
local parties influence national politics.?® But he ignores the ways in which
national politicians and parties influence state politics. National politicians

Demands and Nominations in American Politics, 10 PERSP. ON POL. 571, 571-72 (2012) (laying
out a model of parties as networks of interest groups and activists). But, whether or not the parties
have become more organized (a discussion that depends crucially on the definition of party), the
key here is that they have become more national. See Elmendorf & Schleicher, supra note 9, at
393-94.

220. MCCARTY ET AL., supra note 15, at 22-25.

221. See Schleicher, Seventeenth Amendment, supra note 66, at 106266 (describing how the
parties became more centralized and programmatic after 1876 and 1896); see generally HANS NOEL,
POLITICAL IDEOLOGIES AND POLITICAL PARTIES IN AMERICA (2013) (discussing how parties
became more matched with ideology).

222. Schleicher, Seventeenth Amendment, supra note 66, at 1064—66.

223. Kramer also argues that, as parties became more centralized, states developed other
capacities for influencing the federal govemment, particularly through influence inside the
regulatory state. Kramer, Putting the Politics Back in, supra note 26, at 283-85; Kramer,
Understanding Federalism, supra note 26, at 1542-43. Miriam Seifter picked this line of analysis
up, arguing that institutions like the National Governors Association (NGA) or the National
Association of Attorneys General are dominant players in advocating the interests of states as
institutions. Miriam Seifter, States as Interest Groups in the Administrative Process, 100 VA. L.
REV. 953, 984-91 (2014). Secifter’s ingenious argument is that these organizations protect the
interests of states qua states because these institutional interests represent the lowest common
denominator—a compromise that all members can accept. Id. at 957-58. What Seifter misses,
though, is that the generalist institutions she focuses on have largely been eclipsed by partisan
organizations. The NGA is just less important than its partisan counterparts, the Democratic
Governors Association and Republican Governors Association. Zeke J. Miller, Governors in D.C.:
Beset by Lobbyists, Riven by Partisanship, TIME (Feb. 23, 2015), http://time.com/3717941/national-
governors-association/ [https://perma.cc/P3KY-KD72] (“[I]n recent years, governors and staff
say . ..the NGA ... has lost influence, driven by concerns about a slow-moving organization and
growing polarization among the governors, who increasingly favor party-specific Governor
gatherings.”). The Republican Attorneys General Association and the Democratic Attorneys
General Association have risen in importance. See Eric Lipton, Lobbyists, Bearing Gifts, Pursue
Attorneys General, N.Y. TIMES (Oct. 28, 2014), http://www.nytimes.com/2014/10/29/us/lobbyists-
bearing-gifts-pursue-attorneys-general html? r=1  [https://perma.cc/63Q7-TCG5]  (describing
fundraising prowess of partisan attorneys general groups). Partisan groups of state legislators like
the American Legislative Exchange Council and the State Innovation Exchange are in many ways
more important today than the National Conference of State Legislators. Polarization runs deep.
And this shift toward partisan state institutions is understandable in the terms discussed in this
Article.
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have been involved in state politics in order to improve their standing and
their chances in federal elections for virtually the entire history of the United
States. For instance, in 1800, New York was the swing state in the
presidential race between John Adams and Thomas Jefferson. The state
legislature was then in charge of choosing electors for the Electoral
College.®* In order to swing the election, Alexander Hamilton campaigned
for Federalist state legislative candidates and Aaron Burr did so for
Democratic-Republicans, focusing almost exclusively on national issues.*”’
Today, we see something similar when federal groups get heavily involved
in state elections every ten years in order to influence post-Census
redistricting. 2

Even more fundamentally, party brands make state elections second
order, with voters responding to national rather than state cues. As a result,
it is far from clear that the structure of American political parties has either
led to greater state influence over the federal government or protected
federalism in a meaningful sense.

Put together, we can see that the problem of second-order elections gives
added punch to each major strand of criticism of the safeguards theory.
Understanding that state elections are second order may or may not help
resolve particular cases in front of the Supreme Court about Congress’s
power. But it does suggest that we must resolve those questions without
recourse to “the political safeguards of federalism.”

It’s time to put this one to bed.

B. Partisan Federalism and Its Discontents

Scholarship, particularly recently, has not entirely missed how national
partisanship influences theories of federalism. Perhaps the most important
of these recent works is Jessica Bulman-Pozen’s Partisan Federalism. The
piece proposes that one can only understand contemporary state-
governmental behavior in light of the party membership of state officials.”’
While its positive description of contemporary federalism is both extremely
insightful and hard to dispute, its normative analysis is less convincing.
Bulman-Pozen argues that partisan federalism improves the functioning of
national politics by providing out-of-power parties a space to develop
policies and coalitions and a capacity to check the power of the national
government.’® As we saw in Part II, the harmful effects of both second-

224. EDWARD J. LARSON, A MAGNIFICENT CATASTROPHE: THE TUMULTUOUS ELECTION OF
1800, AMERICA’S FIRST PRESIDENTIAL CAMPAIGN 86 (2007).

225. Id. at 87-106.

226. See, e.g., Republican State Leadership Comm., supra note 139.

227. Bulman-Pozen, supra note 37, at 1078-81.

228. Bulman-Pozen notes that her paper provides a “sympathetic rendering of partisan
federalism,” but that “[c]onsideration of the many tradeoffs that inform a complete normative
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order elections and partisan federalism are easy to see. The supposed benefits
Bulman-Pozen discusses, though, are harder to measure and may be illusory.

Bulman-Pozen argues that it is impossible to understand recent state
behavior without an “appreciation of partisanship’s influence.””? She notes
that traditional state interests (economic ones, for example) do not drive state
reactions to federal initiatives. Instead, state governments seek to block or
limit federal policies when the party that does not control the White House
or Congress controls the state. Likewise, states controlled by the President’s
copartisans follow and encourage federal policy making.”*® According to
Bulman-Pozen, central to contemporary federalism are “[(1)] political actors’
use of state and federal governments in ways that articulate, stage, and
amplify competition between the political parties, and [(2)] the affective
individual processes of state and national identification that accompany this
dynamic.””*! Bulman-Pozen calls this “partisan federalism.”

State governments, she continues, have become “site[s] of partisan
opposition,” where out-of-power parties enact their own preferred policies
and develop new policy ideas that may work their way into the party’s
platform.?*? These recalcitrant states also act ‘“uncooperatively,”
administering federal statutes in ways that frustrate the President’s agenda.?*
Even absent a federal policy, states frequently enact policies designed by
nationally organized partisan groups—from the American Legislative
Exchange Council to national labor unions.** Traditional stories about
federalism (like state competition for limited resources or greater
responstveness to local opinion) cannot explain these phenomena. But a
story about party politics does.

Bulman-Pozen also notes that partisan federalism can explain some
problems in federalism theory. Consider Daryl Levinson’s critique
(discussed above) that federalism scholars assume that state officials check
the federal government, but do not provide any account of why.?** Bulman-
Pozen argues that state officials act on behalf of their parties and thus check
federal encroachment when it serves their party’s interests—that is, only

assessment must await future work.” Id. at 1081 n.7. This subpart will not provide a “complete
normative assessment” either, but it will consider some of the tradeoffs involved.

229. Id. at 1079, 1082-96.

230. See id. at 1096108 (discussing examples of states’ partisan response to federal measures).
As examples of these initiatives, she cites in particular the ACA and the federal ban on stem cell
research.

231. Id. at 1080.

232. Id. at 1082-108, 1122-35.

233. Id. at 1105-08; see also Bulman-Pozen & Gerken, supra note 91, at 1260-64 (putting this
in context of prevailing themes in federalism theory).

234. Bulman-Pozen, supra note 37, at 1101.

235. See supra notes 210-16 and accompanying text.
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some of the time.*® This is a powerful account of how contemporary

federalism operates. Though Bulman-Pozen rarely discusses the role of
elections, partisan federalism can be seen as the behavior-in-office analogue
to second-order elections.

Her story becomes problematic when it shifts from the positive to the
normative. The degree and kind of partisan federalism are neither inevitable
nor constant. Elections are more or less second order over time, between
offices, and in different places. Partisan state behavior mimics this variation,
since different officials face different incentives to act, or not to act, on behalf
of their parties.”’ Changes in policy—in election law or in cooperative
federal consent procedures, for example—may affect the extent to which
states act on behalf of the interests of a national political party. In particular,
policies that make elections less second order may disrupt partisan
federalism. So the relevant normative question is whether such policy
changes have marginal benefits that outweigh their costs. Further, even if
changes in policy would not alter patterns of partisan-federalist behavior,
decisions to devolve power to the states should depend on the degree to which
state officials currently engage in partisan federalism.

Parts I and II canvassed some of the costs of second-order elections for
traditional justifications of federalism. All of these arguments apply here.
As state officials act more and more on behalf of their national party, the fit
between state-voter preferences and state-policy outcomes will become
weaker and weaker; party platforms will not tack toward the state’s median
voter but rather according to the demands of the national party. When voter
preferences about state policies do not correlate strongly with the main

236. Bulman-Pozen, supra note 37, at 1089-93. That said, Bulman-Pozen does not quite
respond to Levinson’s critique and thereby misses some important dynamics affecting when states
will check the federal government. She argues that state officials act on behalf of their national
party as an institution. Jd. at 1100-01. But this is just another form of an “empire-building”
argument. It does not provide an individual-level explanation for the behavior of state officials.
There is no explanation of why state officials engage in empire building on behalf of their national
political party when, alternatively, they can work on burnishing their own image or simply slack
and allow others to do the hard work of building the party brand. An account that focuses on second-
order elections can provide the type of microfoundations needed to explain state officials’ partisan
behavior. State officials may work to enhance the national-party brand: (a) when elections become
more second order and thus their reelection chances are more closely tied to the national party (an
incentives story, although one where officials must overcome collective-action problems);
(b) because they were selected due to their preferences on those issues in nationally oriented
pnmarles and their preferences match those of the party (a representation story, although one where
changes in the national party’s strategy might result in more dissent and less partisan-federalist
behavior); or (c) because toeing the party line will result in some kind of reward from the
organization or because failure to do so will result in punishment in primaries (an internal-party-
accountability story, driven by forces like centralized campaign-finance decisions or the
participation of interest groups in primaries). Each of these explanations operates at the individual
level, not the group level, and can yield predictions about when partisanship might cause states to
check federal power (and when it might not).

237. See supra subpart III(B).
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dimension of national politics, this problem becomes even more pronounced.
These areas of substantial state policy making range from land use to
occupational licensing to criminal procedure to aspects of educational policy,
and each area lacks neat Republican or Democratic camps. Similarly, as
party officials increasingly act on behalf of national interests, regional
variation will be increasingly dampened, reducing the gains from sorting and
experimentation.?*®

Bulman-Pozen doesn’t deny these problems. But her “sympathetic
rendering of partisan federalism” lays out a set of benefits that may offset
these costs.”® Like her fellow travelers in the new “nationalist school of
federalism,” she focuses on how federalism organizes, shapes, and creates
national political debate.** But Bulman-Pozen’s specific claims about how
partisan federalism improves democracy at the national level are
questionable at best.

For instance, consider her argument that partisan federalism serves as a
“safeguard of parties.” Control over state governments gives minority parties
space to reform themselves, refashion themselves, and advertise their
ideas.”*! Republicans shut out of the presidency from 2008-2016 used their
control over state legislatures to work out policies—for example, on
immigration—that have now found their way onto the national agenda.?**

But it is not clear that partisan federalism makes for more effective
opposition parties. Minority-party control over state governments could just
as easily lead to complacency. If policies that would sell on the national stage
would be unpalatable to state officials and interest groups, party officials
might choose not to risk their control over friendly states in service of

238. Bulman-Pozen notes that variations among red states and blue states remain—abut this is
because there is more to state politics than partisan federalism. Changes that make for more partisan
federalism should reduce variation at the margin. Alternatively, it is possible that an organized
central party apparatus might intentionally create variation among the states. But this relies on a
great belief in the power of the party organization and a lack of belief in the capacity of the
ideological groups that make up the party to impose discipline on outliers.

239. Bulman-Pozen, supra note 37, at 1081 n.7.

240. See Heather K. Gerken, Federalism as the New Nationalism: An Overview, 123 YALEL.J.
1889, 1890, 1893 (2014) (observing that scholars in the “nationalist school of federalism” view
“[s]tate power . . . [as] a means to achieving a well-functioning national democracy”).

241. See Bulman-Pozen, supra note 37, at 1123-30.

242. See Cristina M. Rodriguez, Negotiating Conflict Through Federalism: Institutional and
Popular Perspectives, 123 YALEL.J. 2094, 2122-23 (2014); see also Randal C. Archibold, Arizona
Endorses Immigration Curbs, N.Y. TIMES (Apr. 14, 2010), http://www.nytimes.com
/2010/04/15/us/15immig.html  [https://perma.cc/HRL9-5UJC];  Glenn  Thrush, Trump’s
Immigration Whisperer, POLITICO (Oct. 19, 2016), http://www.politico.com/story/2016/10/kris-
kobach-donald-trump-immigration-rigged-230000 [https://perma.cc/4X72-9MMIJ] (discussing how
Kris Kobach, the Secretary of State of Kansas, helped develop restrictive immigration policies in
Arizona, Alabama, and Kansas, and then advised now-President Trump to push these policies at the
national level).



2017] Federalism and State Democracy 813

increasing the odds of a far-off, national political success.>*> Further, when
state parties are integrated with national parties, successful state politicians
naturally become national-party leaders.>** This can result in less effective
minority parties, as their natural leaders may come from states with politics
distant from the national median voter.?*®

In contrast, a system with less partisan federalism could make out-of-
power parties more successful at the national level because they could draw
on figures and ideas untainted (or less tainted) by losing national political
stances. Independent figures like generals and businesspeople, free from
previous partisan compromises or policy commitments, can be attractive
candidates.®*® Similarly, in earlier eras, with greater divides between the
images of state and national parties, state leaders often rose to power quickly
at the national level. For instance, differences between the national
Democratic Party and the more conservative Arkansas and Georgia
Democratic parties were central to the ability of Bill Clinton and Jimmy
Carter to be effective national candidates.?*’

Or take the argument that heavily partisan state governments create
greater checks on the President or on national-level majorities. For example,
Republican governors generally chose not to expand Medicaid under the
ACA.>® But dominance of national parties over state parties might also
result in fewer checks on the Executive or the majority party in Congress.
After all, parties in power at the national level also have allies in state
government. If the President’s party were to tap these allies, it would
effectively commandeer the institutional capacity of state governments, thus

243. Consider the Democratic Party after the Civil War, which only won two Presidential
elections between 1868 and 1912, but retained control over many state governments, particularly in
the South.

244. See Alex Greer, The Most Common Jobs Held by Presidents, INSIDEGOV (Dec. 4, 2015),
http://us-presidents.insidegov.com/stories/8620/common-jobs-presidents#Intro
[https://perma.cc/UZ6M-WNRT] (showing that seventeen former presidents had prior experience
as state governors and that twenty had experience as state legislators); Masood Farivar, Americans
Most Likely to Elect Former Governor, Senator as President, VOA (Oct. 13, 2016),
http://www.voanews.com/a/us-voters-interest-foreign-policy-presidential-election/3548162.html
[https://perma.cc/MWIJ7-CCYR] (detailing the American electorate’s tendency to favor state
experience when voting in national elections). Newly elected President Donald Trump never served
in state office, but prior to him, the last President who did not serve in state office was Gerald Ford.

245, Think Bernie Sanders of Vermont, for instance.

246. Jane Hampton Cook, How Often Do Americans Elect Political Outsiders to the
Presidency?, HILL (Sept. 2, 2015), http://thehill.com/blogs/pundits-blog/presidential-
campaign/252557-how-often-do-americans-elect-political-outsiders-to  [https://perma.cc/2TD5-
LEZG] (discussing the backgrounds of nonpoliticians who became president).

247. See D. Jason Berggren, Two Parties, Two Types of Nominees, Two Paths to Winning a
Presidential Nomination, 1972-2004, 37 PRESIDENTIAL STUD. Q. 203, 211 (2007) (noting the
“catch-all, coalitional nature of the Democratic party” as compared to the GOP).

248. See Bruce Japsen, 4s Red States Balk, Medicaid Expansion Stops at 31 States, FORBES
(Apr. 3, 2016), http://www.forbes.com/sites/brucejapsen/2016/04/03/as-gop-digs-in-medicaid-
expansion-holds-at-31-states [https://perma.cc/V34R-2Z4V].
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furthering national-partisan purposes and eliminating a possible check. The
checks-and-balances argument cuts both ways.

So too with the “laboratories of democracy.” Partisan federalism may
lead to parties using state governments as “laboratories of party politics”—
that is, to help develop new ideas or coalitions.?*® Or it might lead to less
experimentation, as parties choose not to experiment with their safe assets in
state governments. Laboratories of party politics also may lead to
experiments that do not translate to the national level due to differences in
population and preferences between minority-party-controlled states and the
rest of the country.

One could go on. Nonetheless, pointing out these contrary narratives is
not a debater’s trick. Absent some clear metric, it is hard to say whether
marginal changes in partisan federalism improve national democratic
discourse. In contrast, the heavy costs of partisan federalism for traditional
justifications of federalism—representation, accountability, variation,
sorting, etc.—are manifest.

Finally, Bulman-Pozen’s Partisan Federalism  suggests a
disagreement—or at least the seeds of one—among the scholars comprising
the nationalist school of federalism. Many in that group, including scholars
like Heather Gerken and Cristina Rodriguez, embrace the ways in which the
devolution of power can enable political minorities to shake up national
politics.”® They focus on low-level governmental institutions (city councils,
juries, school boards) to show how devolution allows national-level
minorities to exercise power and to engage in meaningful dissent by enacting
actual policies and forcing national majorities to overrule them (thereby
taking some control of the majority’s national agenda).””! Bulman-Pozen’s
work, in contrast, focuses on the very biggest national minority—a losing
political party, which rarely represents less than 45% of the national
electorate—and its ability to use federalism for similar purposes.”*?

But there are very different reasons to care about the access to power of
big national minorities that are majorities in some states (like, say, the
Republican Party between 2008 and 2010)**? and the power of small national
minorities who yet dominate some small local governments (like Muslims in
Dearborn, Michigan,?* or supporters of marriage equality in New Paltz, New

249. See supra note 99 and accompanying text.

250. Gerken, supra note 240, at 1898; Rodriguez, supra note 84, at 2127-29,

251. “[W]e could look to local institutions as sites for minority rule. Those institutions are
small enough to benefit two groups that are generally too small to control at the state level: racial
minorities and dissenters, both objects of constitutional solicitude.” Gerken, supra note 84, at 47,

252. Bulman-Pozen, supra note 37, at 1123-24.

253. See FED. ELECTION COMM’N, FEDERAL ELECTIONS 2008 (2009).

254. Nancy Kaffer, Dearborn, MI: Where Muslims Are . . . Americans, DAILY BEAST (Feb. 2,
2015), http://www.thedailybeast.com/articles/2015/02/02/dearborn-mi-where-muslims-are-
americans.html [https://perma.cc/BX84-5JAJ].
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York in the early 2000s).>> At the national level, power is frequently divided
among parties, and a number of aspects of our constitutional structure allow
a majority-turned-minority to retain power (e.g., life tenure for judges, six-
year terms for senators, etc.). Minority parties also have some access to the
national agenda even without control over state governments, either through
the press or through legislative horse trading. In contrast, smaller minorities
cannot force national majorities to respond to their concerns without being
given control over some governmental entity.

And it might not be possible to protect both large national minorities
and smaller, more local minorities. The very things that make partisan
federalism work may prevent smaller national minorities from using local
power to affect national discussions. For instance, reforms that give more
power to state officials vis-a-vis local ones may make state officials more
effective at developing a national opposition, as they will be able to enact a
fuller platform at the state level. But this will also reduce the ability of
smaller national minorities to have any access to the national or even state
agenda. Further, when state and local officials seek to help their national
party, they frequently do so by suppressing the power of embarrassing allies.
For example, rank-and-file Democrats (then the minority party) did not
engage in much “uncooperative federalism” on marriage equality in the early
2000s, as it almost certainly would not have helped them win the elections at
the time.”®® Instead, it was figures like mayors with independent, non-
national platforms in nonpartisan or heavily-one-party cities (like Gavin
Newsom of San Francisco and Jason West of New Paltz) who did s0.”>’ A
more effective partisan federalism, one in which state officials want to serve
their national party to a greater degree, will almost surely result in the
squashing of local irregularities that do not help the party brand, and may
well lead to monotone parties. Whether nationalist federalists embrace
second-order elections and partisan federalism may turn on whether they are
more concerned with the power of massive, national-level political losers or
tiny idiosyncratic groups—Karl Rove or Jason West?2>®

255. Shaila Dewan, Awaiting a Big Day, and Recalling One in New Paltz, N.Y. TIMES (June 19,
2011),  http://www nytimes.com/2011/06/20/nyregion/gay-couples-recall-a-pivotal-day-in-new-
paltz.html [https://perma.cc/2QHV-CBUK].

256. See Mark Carl Rom, Introduction, in THE POLITICS OF SAME-SEX MARRIAGE 1, 29 (Craig
A. Rimmerman & Clyde Wilcox eds., 2007) (noting that public opinion in 2004 was solidly against
same-sex marriage and that both presidential candidates that year, although issuing “equivocating
statements,” opposed it as well).

257. See Richard C. Schragger, Cities as Constitutional Actors: The Case of Same-Sex
Marriage,21 J.L. & POL. 147, 148-49 (2005) (describing the role of mayors in the marriage equality
movement in the mid-2000s).

258. Or, to reverse the politics, Jerry Brown or Joe Arpaio.
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V. Conclusion: Reforming State Politics as a Means of Achieving the
Ends of Federalism

This paper has veered (mostly) from suggesting reforms. But the
arguments above do suggest new avenues for those in favor of “more
federalism.” Rather than focusing solely on devolving more power fo states,
proponents of federalism ought to consider political reform within states—to
increase responsiveness to state voters, creating more experimentation,
opportunities to vote with the feet, and the like. In short, proponents of
federalism should seek to make state politics less second order.

This Conclusion will provide a quick sketch of what such reforms might
look like. There are two types of political reforms at the state level that might
help to differentiate state politics: constitutional or organizational changes,
and electoral changes.

It should be said that these reforms are not a free lunch. Our current,
heavily-second-order state electoral scheme does achieve a backdoor
nationalism. If states adopt either Republican or Democratic policies with
no variation (not quite where we are, as discussed above), we reduce to some
extent the problems of patchwork policy making.

But even if these reforms are not a free lunch, they are a cheap one.
Second-order state elections produce solutions that don’t quite fit for many
states—states that might prefer middle-ground answers get right- or left-wing
ones.” And the lack of retrospective accountability is hard to justify by any
means. Promoting federalism by reforming state politics would generate
more state variation and experimentation without requiring the federal
government to abandon national resolutions where appropriate.

A.  State Reorganization

One of the lessons of the literature on second-order elections is that, the
higher profile the office, the easier it is for voters to develop independent
preferences about office holders. Elections for Governor are less second
order than elections for state auditor or for the state legislature. Big-city
mayoral elections are more competitive than city council races. And so forth.

If reformers want more differentiated state politics, there is a good
argument that they should seek to grant more authority to state and local chief
executives—figures more easily monitored by voters. This can be done in a
number of ways. One would be by passing statutes authorizing the Governor
(or mayor) to wield greater administrative authority. Courts would have to
play along, however, by overruling decisions like Boreali and Statewide
Coalition that handicap state and local administrative lawmaking.

Another route might be state-constitutional reform that rebundles the
state executive branch. While the President truly heads the federal Executive

259. And states that might want truly radical answers may get ordinary partisan ones.
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Branch, state executive authority is notably “unbundled.””®® Voters elect a
wide variety of state executive officers—attorneys general, most notably, but
also lieutenant governors, treasurers, insurance and public-utility
commissioners, and others. (On average, states have about 6.7 directly
elected state officers.)”® County executive power is quite divided, with
general executives, elected district attorneys, sheriffs, and many others, and
cities frequently have several directly elected officials as well.?®* Christopher
Berry and Jacob Gersen laud this aspect of American political development,
arguing that unbundled executives allow voters to exercise greater control
over specific issues without having to compromise, reducing slack between
voter opinion and public policy.?®® But they also note that the case for
unbundling gets weaker as monitoring costs increase.®*

Second-order elections can only occur in the presence of high
monitoring costs. Or rather, they are evidence of high monitoring costs. If
voters can’t figure out who the insurance commissioner is, what she does, or
how to hold her accountable for facts on the ground, they vote for the
candidate from the party they prefer on issues of war and peace. There is an
irony here. In America, we unbundle executives more at the state level,
where the lack of media coverage makes monitoring costs higher than at the
national level. This excessive unbundling for officials often produces bad
policy outcomes where monitoring costs are high. For instance, borrowing
costs in California cities with appointed treasurers are nineteen to thirty-one
percent lower than in ones where those officials are elected.?®

Bundling executive authority in governors, county executives, and
mayors—at least when that authority is taken back from those elected
officials that voters have the least capacity to directly monitor—would,
perhaps counterintuitively, seem to produce more accountability and greater
fit to voter preferences within states. It also would, for the reasons discussed

260. Christopher R. Berry & Jacob E. Gersen, The Unbundled Executive, 75 U. CHL L. REV.
1385, 1399 (2008).

261. Id. at 1434.

262. Berry and Gersen also offer empirical data suggesting that unbundling leads to better
representation in counties. See generally Christopher R. Berry & Jacob E. Gersen, Fiscal
Consequences of Electoral Institutions, 52 J.L. & ECON. 469 (2009). They find that own-source
revenue (roughly, how much taxes are raised) at first decreases as the number of elected executive
officials in a county increases, and then in turn increases as that number gets higher. /d. at 482-87.
They interpret this as suggesting that some diffusion of power leads to a more accountable
government, but that too much does not. Id. at 490. But they simply assume that voters want less
local government rather than more, which is surely true in some places—but not in others. See id.
at 472. Even so, the basic structure of their argument fits with the discussion here: Where
monitoring costs are too high, executive power should be “rebundled.”

263. Berry & Gersen, supra note 260, at 1394.

264. Id. at 1395-96.

265. See Alexander Whalley, Elected Versus Appointed Policy Makers: Evidence from City
Treasurers, 56 J.L. & ECON. 39, 42 (2013) (using close elections to create natural experiments).
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in Part III, likely produce more innovation, variation, and all the other ends
of federalism.

B.  State Electoral Reform

Another possibility is to reform state electoral procedures. The idea
would be to change election rules to make state elections more responsive to
state opinion and less responsive to preferences about national politics. This
would produce better fits on state-specific issues, greater variation, and more
experimentation.

This is not an entirely new idea. However, the central reform that states
employ—holding elections “off-cycle”—does not seem to work, and, in any
case, it produces negative collateral effects. Five states hold gubernatorial
elections in odd years.”*® Many counties and municipalities hold elections in
non-November months during years without presidential or gubernatorial
races.”®” The only real justification for this is to get voters to focus on state
or local elections rather than on more prominent national ones.?%

However, there is no evidence that voters do in fact focus on state issues
in off-cycle elections.”® And there is substantial evidence that holding
elections off cycle radically reduces turnout, even in cities with high turnout
in presidential election years.””® In fact, as Zoltan Hajnal finds, “election
timing is the most important factor in explaining local voter turnout.””!

This has negative effects on the representation of local opinion. Hajnal
finds that the economic and racial composition of electorates in on- and off-
cycle elections differs tremendously; off-cycle electorates are, on balance,

266. Zachary D. Clopton & Steven E. Art, The Meaning of the Seventeenth Amendment and a
Century of State Defiance, 107 NW. U. L. REV. 1181, 1222 n.167 (2013).

267. SARAH F. ANZIA, TIMING AND TURNOUT: HOW OFF-CYCLE ELECTIONS FAVOR
ORGANIZED GROUPS 6-10 (2014); see also Christopher R. Berry & Jacob E. Gersen, The Timing
of Elections, 77 U. CHL L. REV. 37, 50-52 (2010) (discussing election timing and finding that off-
cycle elections depress turnout).

268. See ANZIA, supra note 267, at 41-49 (showcasing Progressive Era arguments that off-
cycle local elections would keep local politics pure of national partisan influence, and arguing in
contrast that the question was in fact largely driven by political factors).

269. For instance, New York City Council races are held off cycle and are almost perfectly
second order. See Schleicher, supra note 6, at 458—59 (describing one district’s perfectly second-
order city council race, where the mayoral race went entirely in the opposite direction).

270. See ANZIA, supra note 267, at 2--3 (illustrating the pattern of substantially decreased voter
turnout in off-cycle election years with the example of Palo Alto, which had 82% voter tumout in
2008 but only 38% in 2007).

271. ZOLTAN L. HAINAL, AMERICA’S UNEVEN DEMOCRACY: RACE, TURNOUT, AND
REPRESENTATION IN CITY POLITICS 159 (2010); see also United States v. Vill. of Port Chester, 704
F. Supp. 2d 411, 444 (SD.N.Y. 2010) (“[H]olding local elections ‘off-cycle’ in March and
staggering . . . [tJrustee elections combines to enhance the opportunity for discrimination against
the Hispanic voting population.”). Anzia finds that cities where one would expect high turnout
based on demographics have far lower turnout than comparable cities when their elections are off
cycle. See ANZIA, supra note 267, at 2-3 (comparing Berkeley and Palo Alto).
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whiter and richer.’’”> According to Hajnal (and as one might expect), this
substantially affects public policy.*”> And organized interest groups also fare
better in off-cycle elections. For example, Sarah Anzia has shown that off-
cycle school board elections lead to higher teacher salaries, since teachers
have more influence when no one else shows up to vote.?’

The “mismatch” theory that I have offered in the past predicts these
negative effects of off-cycle local elections.””> Information deficits form the
core of local-election problems. Even if voters bother to show up, they
simply do not know enough about local politics to do anything but use
national-party preference—an only weakly useful heuristic—to guide their
votes.””® And voters without knowledge will lack incentives to show up at
all.

Election reforms should be aimed at changing the information available
to local voters—preferably, on the ballot itself. For instance, states could
publish on the ballot which party controls the state legislature. Those voters
who have no idea who is in control, but know the state of the roads, could
punish or reward the right legislators.”” Alternatively, the state could allow
independent groups to make on-ballot endorsements during primaries,
providing voters with information about candidates that would truly matter
in some jurisdictions.’”® States could also reform the process by which
candidates get on the state or local ballot to encourage locality-specific
rebranding by minority parties. For instance, states could force parties to
earn their way on to local ballots rather than granting them that right on the
basis of up-ballot performance. Minority parties could remove the stink of
unpopular national figures by filing under a different, locality-specific party
name (“Reform” instead of “Republican” in New York City, perhaps).>”

272. See HAINAL, supra note 271, at 2, 166—67 (noting that disadvantaged persons are less
likely to vote overall, and that on-cycle elections increase turnout substantially, necessarily making
for a more representative electorate).

273. See id. at 176, 183 (noting that “[lJow and uneven participation [by racial and ethnic
minorities] is . . . a culprit in the skewed nature of local government spending priorities” and that
“the skew in participation in local elections by class is almost as severe as it is with race”).

274. ANZIA, supra note 267, at 166.

275. See supra notes 68—69 and accompanying text.

276. See Schleicher, supra note 6, at 451 (noting implications of voter ignorance on local
partisan competition).

277. See Elmendorf & Schleicher, supra note 9, at 411-14 (suggesting reforms to improve party
accountability).

278. Seeid. at 409-11 (preferring partisan to interest-group cues).

279. See Schleicher, supra note 6, 468-70 (discussing party requalification and “fusion”
platforms). This goes both ways. Local Democratic Party branches in Republican areas might
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Recording Corp. 2015).
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I have provided a menu of reforms elsewhere, from the quotidian to the
fanciful®* Whether any of these would work is hard to say; few have been
tried, so there’s little evidence. But the regrettable condition of state and
local elections cries out for experimentation. The focus of these reforms
should be to provide voters with state-specific information about policy,
politicians, and parties. This information would allow voters to focus on state
politics when voting in state elections. Representative state and local
governments are central to the promise of our federalism. Achieving them
will take work.

280. Elmendorf & Schleicher, supra note 9, at 409-24.



