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selves, they also enjoyed legal advice and support through participation in
the clinic. As one of them described the process, "I really like doing my
divorce alone - with help!"98 In that sense, their experience is not quite the
typical pro se experience, since many pro se litigants have no access to any
professional legal advice.99

In a study of pro se divorce litigants in Arizona, 70% of those facing
self-represented opponents said they would choose to represent themselves
in the future. Out of those pro se litigants whose opponents had attorneys,
only 36% said they would choose self-representation again in the future.'00

Another study, focusing on a group of ninety-five civil appellants in Illi-
nois, Minnesota, and Mississippi, 27% of which were pro se, suggests that
some of the litigants had chosen to appeal without a lawyer "as part of a le-
gal strategy to force the courts to deal with the issue that the litigants, rather
than the legal system, identify as at the heart of their disputes."'' Yet, liti-
gants in this study were not asked directly about their decision to represent
themselves. The author drew this conclusion from the general feeling, re-
vealed in the interviews "that the primary issue in their case was not among
the issues discussed by the court,"'1 2 or promoted by their lawyers. The
author infers from this data that a possible strategy for litigants to use to
overcome this difficulty is self-representation, which allows litigants "the
ability to place directly before the court the issues that they identified as
most salient."'0 3 This observation accords with our prior argument that one
benefit of self-representation is the ability to shape the nature of the argu-
ments presented to the legal decision-maker. At the same time, and as the
author recognized, it is not clear at all whether self-representation is a suc-
cessful strategy in that respect.

It appears that the short-term advantage of redefining the legal focus of
their case might have been purchased at the expense of the long-term le-
gal consequences. Although self-representation gives litigants the ability
to restrict legal transformation of their issues, the result of such control
may be that the litigants are no longer able to fit their claims with the ex-
isting legal parameters.10 4

This observation resonates with the findings of Conley and O'Barr in
their study of self-represented litigants in small claims courts. They define

98. Id. at 248.
99. Swank, supra note 13, at 382.

100. GREACEN, supra note 11, at 4.
101. Barclay, supra note 92, at 912.
102. Id. at 917.
103. Id. at 919.
104. Id. at 920.
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this difficulty in terms of the legal inadequacy of pro se litigants' narra-
tives. They found that while the opportunity to tell their story without evi-
dential constraints increased litigants' satisfaction with the court proce-
dures, it also harmed other interests. Presenting the claims in everyday
language and structure, those narratives often lacked the required compo-
nents of legally adequate claims, which often resulted in losing the case. 105

Another possible motivation for proceeding pro se, of particular relev-
ance to our discussion, is dissatisfaction with the quality of legal represen-
tation. A study of pro se defendants in felony cases suggests that many of
them chose to represent themselves because of dissatisfaction with the
counsel appointed to them as well as concerns regarding the quality of that
representation. 10 6 From the pro se defendants in the database who had
counsel at the beginning of the process, more than half had asked the judge
to appoint them a new counsel before they decided to proceed pro se.10 7 In
addition, the study found that defendants with court-appointed counsel
were more likely to choose to represent themselves than federal felony de-
fendants as a whole. 0 8 The data indicates two possible reasons for dissa-
tisfaction with counsel: the poor quality of court-appointed counsel (which
is a result of budgetary deficiencies and huge caseloads) and ideological
reasons that made these defendants mistrust the court-appointed attorney
(many of the pro se defendants were accused of felonies carrying some
ideological character, such as tax evasion).109

The data also shows that pro se defendants were more likely to go to trial
than represented defendants." 0 This finding is used in this research to sup-
port the claim that concerns with attorney quality were the reason these li-
tigants chose pro se litigation. At the same time, the correlation between
the choice to go to trial and the choice to proceed pro se might also indicate
that these individuals attribute more importance to voice opportunities.

Are defendants' concerns about the quality of representation legitimate?
Certainly in some cases they are. It is not hard to find examples and evi-
dence of lawyers, court-appointed and private, who provide their clients
with a less than adequate level of legal services. Lawyers' negligence in

105. JOHN M. CONLEY & WILLIAM M. O'BARR, RULES VERSUS RELATIONSHIPS: THE ETH-
NOGRAPHY OF LEGAL DISCOURSE 35-49 (1990).

106. Erica J. Hashimoto, Defending the Right of Self-Representation: An Empirical Look
at the Pro Se Felony Defendant, 85 N.C. L. REv. 423, 429 (2007).

107. Id. at 461 ("[Sixteen percent] of them had made the decision to proceed pro se while
they were represented by an attorney with whom they had publicly expressed dissatisfac-
tion.").

108. Id. at 465.
109. Id. at 428-30.
110. Id. at 447.
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representation, while almost never recognized as such by the court, certain-
ly has the potential to harm their clients."' When speaking of court-
appointed counsel in criminal cases:

[T]here also is ample evidence that defendants have a basis for being con-
cemed about counsel - the quality of court-appointed counsel is breathta-
kingly low in many jurisdictions. While all jurisdictions are constitution-
ally required to provide a lawyer to indigent defendants, many do not
provide good counsel . . . . The deficiencies in the quality of court-
appointed counsel result both from a lack of sufficient funding and from
problems in the structure used to provide counsel to indigent defendants.
Public defender systems often work with extremely limited resources. At-
torneys are saddled with crushing caseloads and are unable to represent
their clients adequately because of the sheer volume of cases for which
they are responsible."12

It is important to remember these facts when comparing the experiences
of represented and unrepresented litigants, since the quality of the represen-
tation is an important factor. The court, for example, says "Our experience
has taught us that 'a pro se defense is usually a bad defense, particularly
when compared to a defense provided by an experienced criminal defense
attorney."'1 3 But what if pro se litigation is compared to representation by
an inexperienced lawyer, or representation by a lawyer whose caseload
does not allow him to devote the minimum required time to the case? Is
representation always better? Or, can we identify a certain level of legal
services which is so poor that it justifies the decision to represent oneself?

D. Does it Matter if People are Denied Access to a Lawyer?

Not having a lawyer is not the same thing as wanting a lawyer and being
unable to have one for some reason, particularly as a result of cost. The
2005 California study also asked people about the costs of having a law-
yer-in particular, residents were asked if the cost of hiring an attorney
kept, or might keep them from going to court. Of those interviewed, 69%
indicated that attorney cost had or might prevent them from going to
court. 11 4 This question combines two issues: whether costs might make it
more difficult to hire an attorney, and whether the lack of an attorney might
make it more difficult to go to court. Likely, there are at least some people

111. RHODE, supra note 16, at 11-14.
112. Hashimoto, supra note 106, at 567-70.
113. Martinez v. Court of Appeal, 528 U.S. 152, 161 (2000) (quoting John F. Decker,

The Sixth Amendment Right to Shoot Oneself in the Foot, 6 SETON HALL CONsT. L.J. 483,
487 (1996)) (discussed in Hashimoto, supra note 106, at 446-47).

114. ROTTMAN, supra note 10, at 19-20.
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who feel unable to hire an attorney, but who would be able to go to court
without one.

Does the perception that one can not afford an attorney matter, and con-
sequently, does it matter that one is less able to go to court? In the Califor-
nia study, those who indicated that they might not be able to go to court
due to attorney costs indicated that the courts performed less well (r = .15);
that the courts were less satisfactory institutions (r = .11); that the courts
were less procedurally just (r = .14); and that they had less confidence in
the court system (r = .09). Hence, in this study, thinking that one lacked
access to justice due to prohibitive attorney costs is related to a variety of
negative evaluations of the court system.11 5

Another group of potential interest is litigants who could afford or oth-
erwise have access to an attorney, but who nevertheless decide to represent
themselves. While studies indicate that there are litigants who choose to
represent themselves even though they can afford to hire a lawyer, there is
no data that distinguishes the experiences of these litigants from those who
represent themselves out of necessity, and at this time we cannot comment
upon how these litigants experience going to court.

CONCLUSION

The experience that litigants have when they deal with the legal system
is important because it shapes their willingness to accept decisions and
their evaluations of the legal system. Extensive psychological literature ex-
ists to point to the issues that influence litigants and to the procedural ele-
ments that are key to people's reactions. That literature suggests that
people care about the fairness of the procedures used to deal with the prob-
lems that bring them into court. From this procedural justice framework
we argue that structural changes in the legal system, such as the provision
of counsel in civil cases, should be evaluated from the perspective of how
those changes influence the experience of litigants.

Our analysis of the psychology of pro se litigation began with a recogni-
tion that having an opportunity to be represented in the litigation process,
often referred to as having voice, is central to people's subjective reactions
to that experience. If people feel represented, they indicate that the proce-
dure is more neutral, they feel more respect, and they indicate higher levels
of trust in the decision-maker. Further, whether people feel represented in
the litigation shapes their satisfaction, their willingness to accept the deci-
sions made, and their evaluations of law and legal authorities more general-

115. Id. at 22. The data from this paper has been reanalyzed by the authors of this paper
for the analysis reported. Tyler & Rottman, supra note 34.
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ly. Hence, it is important to consider how the form of legal participation
shapes people's feelings about voice-and in particular, in what way it
matters if people have or do not have a lawyer.

Our review reveals that there is not a great deal of empirical research
addressing questions resulting from access to counsel. Moreover, the exist-
ing data presents some contradictory findings. One general impression
from this review is that current research fails to capture and measure the
quality of individuals' legal experiences. People's evaluations of legal pro-
cedures in which they participated are determined, eventually, by the quali-
ty of the legal representation they had or the quality of the treatment they
received from the judge or other court personnel. It is difficult to compare
the experience of a person who had a zealous lawyer with that of a litigant
who had an attorney who provided a less than satisfactory level of repre-
sentation. It is similarly complicated to compare the experience of these
two litigants with that of a pro se litigant, in order to draw general conclu-
sions about self representation more generally. Future research should aim
to overcome these obstacles in assessing individuals' legal experiences.
Meanwhile, any conclusions or recommendations regarding the provision
of a lawyer as a means to increased access to justice should take into ac-
count the quality of legal representation that could be offered.

There are still, however, several conclusions that can be drawn from
what we know at this time.

A. The Denial of Access to the Courts

One clear finding is that the feeling of being denied access to the system,
due to lack of financial resources to consult with and retain counsel, clearly
leads to negative feelings about the courts and the law. In addition, the in-
ability to obtain legal representation for financial reasons decreases the
number of people who go to court and, as a consequence, lowers the gener-
al level at which legal grievances are represented in court. Provision of
counsel is likely to improve public views of the courts and the law by les-
sening the number of potential litigants who feel that they are not able to
pursue their claims because they lack the financial resources to do so.

B. The Psychology of Representation

One of the primary concerns emerging from an examination of the psy-
chological literature on representation is that people might prefer direct
participation. That argument flows from the suggestion that people value
direct interaction with the decision-maker for two reasons: first, because it
allows them to tell their side of the story and present their own evidence;
second, because the attention of authorities provides direct evidence that
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the decision-maker is listening to and considering their arguments. This is
reassuring. It reinforces the belief that authorities are benevolent and, fur-
ther, are concerned about the problems of ordinary citizens.

In view of these possible benefits associated with direct interaction with
authority figures and voice, the question is whether individuals are less able
to experience that sense of control and less likely to feel listened to if the
communication occurs through an attorney. Based upon the research re-
viewed, we saw that overall, having or not having an attorney is not gener-
ally associated with changes in litigants' feeling that they have a voice in
the litigation process. Fears that representation by an attorney will under-
mine the satisfaction associated with directly presenting one's side of the
case are not supported by currently available evidence. As mentioned be-
fore, given the importance of voice this is an important finding. Converse-
ly though, there is no evidence that providing people with an attorney will
increase their feeling of having voice. The potential advantages of having
legal representation are not manifested in enhancing litigants' satisfaction
with their level of participation and voice. There are, however, other ad-
vantages related to legal representation.

In reviewing the currently available literature, we found a number of
anecdotal suggestions about potential consequences of representation by an
attorney. One commonly noted consequence of legal representation is that
people usually feel that they understand the procedures used and the deci-
sions made better if they have a trained and experienced lawyer
representing them. Litigants with lawyers frequently feel that they better
understand the law and legal procedures than do those litigants who
represent themselves. As a consequence, the litigation experience is often
generally a more satisfying experience when people are represented by a
lawyer. It is clear, however, that this is not always the case, and some liti-
gants react positively to the challenges posed by pro se litigation. This
might also not be true of cases where the attorney does not provide clients
with the appropriate information and guidance. Our conclusions regarding
provision of attorney assume adequate level of representation.

Overall, we know that pro se litigants experience a lot of frustration in
court but at the same time we have a large body of evidence showing that
represented litigants can also feel lack of control or involvement with their
own case which leads to frustration as well. There is a need for future re-
search to directly address the different psychological effects of direct and
mediated participation. Additional research is also required in order to de-
termine how the different procedural values are ranked and balanced by in-
dividuals. For example, how do people compare voice opportunities (direct
or mediated), control, or understanding of the legal procedures with the se-
curity and reassurance provided by a professional? Or, how do individuals
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balance the opportunity to completely control the management of their
case, with the difficulties they face as outsiders in a professional system?

C. Potential Changes in the Legal System

In considering the benefits and costs of pro se litigation, some aspects of
the legal system need to be mentioned. The first is the quality of legal re-
presentation. The impact of the provision of counsel in and of itself is un-
likely to have an influence. By retaining counsel, people lose their oppor-
tunity to directly represent themselves. Therefore, the quality of their
experience will depend upon the quality of their legal representation, rela-
tive to what the litigant might have been able, or at least imagines he might
have been able, to accomplish himself. To improve the quality of legal re-
presentation the organized bar needs to support training in lawyering tech-
niques. It is equally important to provide the resources that allow attorneys
the time to be effective advocates for their clients, something that the pro-
vision of access to counsel should help to do.

The form of legal procedure is also relevant. Irrespective of whether li-
tigants are provided counsel, it is crucial that their concerns about receiving
a fair process are addressed. As we have noted, the current litigation sys-
tem does not provide opportunities for involvement and voice once litigants
are represented by counsel. Conversely, while the court system has taken
serious strides to address the pro se phenomenon, 1 6 many traditional court
systems still do too little to aid those litigants who do not have attorneys to
master and navigate the complexity of the courthouse. Further, judges vary
in the degree to which they are willing to aid pro se litigants trying to make
legally relevant arguments in support of their cases. Procedures need to be
modified to correct both of these problems.

As an example of creating opportunities for voice, courts have accom-
modated victim statements at sentencing hearings. While victims have no
legal standing to speak before those convicted of crimes against them are
sentenced, many jurisdictions provide them with opportunities for voice.
In a similar vein, legal authorities should consider ways that represented
litigants can be given opportunities for voice. One example, already men-
tioned, is the use of more informal procedures such as mediation. Or,
judges may simply allow represented litigants to have some opportunities
to directly address them, to speak to the jury, and or to participate in dis-
cussions about the evidence.

116. See Greacen, supra note 91, at 22 (reviewing extensively the many programs devel-
oped in the court system to assist pro se litigants).

506 [Vol. XXXVII



2010] THE PSYCHOLOGY OF ACCESS 507

The accommodation of courts to pro se litigation is already ongoing.
The courts have created help desks in courthouses, offices whose function
is to provide legal guidance and to explain court procedures, and translation
services that enable people to more effectively communicate with judges
and other court personnel. These accommodations reflect the simple reality
that pro se litigation is increasing in frequency and must be dealt with in
some way by the courts, in addition to any attempt to increase access to
counsel.
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